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The usefulness of global democracy

Abstract

Globalization, foreign intervention, and failedtsahave drawn new attention to theoretical
issues of how political communities can be legitehafounded and what it means for a
people to be self-governing. In this paper | wilalenge an argument in this debate that
democracy has no role to play at the moment ofdowyginew political communities. In
contrast to this commonly held position, | will aegthat political communities can be
democratically founded if consented to by peoplénivias well as beyond the boundaries
inherent in the foundation, ultimately involvingrhanity as a whole or all possible contesters
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Globalization, foreign intervention, and failedtshave drawn new attention to theoretical
issues of how political orders and communities lvamegitimately founded, and what it
means for a people to be self-governing. Politicahding is part of what goes on in
international rebuilding of post-conflict societies in Darfur or East Timor; in the
emergence of new political structures beyond th®natate, as in the EU or the UN; and in
the involvement of third parties in the shapingieW states or constitutions partly by force,
as in Kosovo or Irag. In perhaps less visible wélyste is a politics of founding involved also
in transnational developments, such as migratiahtiae rise of stakeholder forums or
religious networks. In different ways, these preessall bear the potential of contributing to

the making of new political orders and communities.

How then should political foundings proceed in oridebe legitimate? The last decades have
seen a growing interest in democracy as a sourlagidimacy in politics beyond the nation-
state (e.g. Held, 1995; Bohman, 2007; Archibugd@Macdonald, 2008). In relation to the
issue of founding, however, political theorists &éa&o far provided very pessimist answers:
democracy does not lend itself to support any kihgolitical founding. There are different
variants of the argument but a common assumptitimaisthe notion of democratic founding
is paradoxical because of the difficulty or eveahitity of the people to decide
democratically on who they are (e.g. Whelan, 1983:Michelman, 1999: 33-42; Mouffe,
2000: 43-45; Nasstrom, 2003: 808; Doucet, 2005:38Benhabib, 2006: 35; Honig, 2007:
2-3; Kalyvas, 2008: 197-98; Bartelson, 2009: 25Rdusseau, 2003: 27). Since democracy
means rule by the people, there can be no demopramyto the delimitation of a people; and
since there can be no democracy prior to the deltran of a people, the delimitation of the
people cannot itself be democratically decidedpeding to this argumenfome conceive of
the founding paradox as a productive force in jpslife.g. Nasstrom, 2007) or a reason to
continually negotiate the conflict between included excluded people (e.g. Benhabib,
2006). Others think that it threatens the possybdf constitutional democracy (e.g. Olsen,
2008, who believes that the paradox can be avdideatver) or that it limits the legitimacy

even of existing democratic states (e.g. WhelaB3)L9

In any case, | will argue in this article that ti@ion of democratic founding is not in itself
paradoxical, and that the founding of new politicaders is not necessarily undemocratic.
That which is problematic in founding decisions@ding to the paradox argument, namely

that some people are excluded from the politicdeziding who the people are, is not a



logical predicament inherent in all founding demis. It is a condition which emerges only
where they who will be excluded from the politicatler once founded are not allowed to
influence the boundary drawing in the same waya@ashey who will be included. Hence a
political order or community founded through progezs which provide equal participation to
people who will live within as well as beyond thaipcal order once founded is not created
in any perplexing opposition to the concept of deraoy from which the paradox of
founding emanated in the first place. The paraddrunding may be a serious problem as
long as our reasoning is informed by nationalisteprublican assumptions that some people
should or must be excluded at the moment of foupndew political orders or communities.
The truth, however, is that we need not exclude@aayThe founding of political orders or
communities is democratic if and only if decidegmocedures which give equal
opportunities of participation to people who willd within as well as beyond the boundaries
inherent in the foundatiohln short, the paradox of founding does not exisjlobal

democracy.

This argument is directed against the claim thatat@atic founding is paradoxical in the
sense of a logically mistaken concept. It doeschatlenge the related views that legitimate
institutions must be based on a public spirit, common good, which itself presupposes
legitimate institutions (e.g. Rousseau, 2003: 2&hat legitimate laws originate from within

a constitution whose own legitimacy is either siynplesupposed or derived from a non-
constitutional source (as disagreed over for irtgdy Kelsen and Schmitt, see Dyzenhaus
2007: 131-34¥.The problem addressed in this paper, by conisaste of inclusion and
exclusion. Theorists concerned with the paraddwwhding in democratic theory have
suggested for instance that ‘the boundaries of demecy cannot themselves be democratically
legitimated’ (Nasstrom, 2003: 808) or that ‘demaaa cannot choose the boundaries of their
own membership democratically’ (Benhabib, 2006: 3&) noted, some conceive of this
argument as limiting the legitimacy of democratatas or constitutions already founded:

2 Democracy may also be seen to require, for instgrogection of basic human rights and formatiopuaiflic
opinion in normatively acceptable ways. | brackeise issues here in order to give more attentidheto
problem which has been at the centre of discusginrthe democratic paradox, namely inclusion aradusion.
* The paradox of democratic founding is more fundataieghan the paradoxes produced by republicarieyal
theory. The issue of what makes a constitutiortitegie has itself often been resolved by refereadhe
constituent power of the people (e.g. Ackerman, 1189 Schmitt, 2008: 78), i.e. by invoking the restes of
democratic theory. Classical republican presumptifor their part, have lost much relevance anatior
international legislation today prevail even befthre creation of new political orders (in analogyhvthe
American but not the French revolution, as inteigutdoy Arendt 1990). Moreover, the social precaads for
legitimate institutions are increasingly viewedaasempirical, not a conceptual, question (Zirn,2Qdst and
Koenig-Archibugi, 2010).



‘however impeccable democratic decision-making tm@yvithin a given community, the
outcomes are in a sense determined by the presimlighescapably undemocratic decision
that defined the community in the first place.” (##ém,1983: 41) Because the paradox is
unavoidable, others emphasize that we should réoegvhat it does to our understanding of
politics rather than making vain attempts to avbithe paradox is the very ‘condition in
which we find ourselves when we think and act prity’ (Honig, 2007: 2).

According to these formulations, the paradox aresgsally in the founding of new states,

with new delimitations of territory or citizenrynd the founding of new constitutions in
existing states, without any significant changesxisting territory or citizenry. Before a
people can govern itself democratically, there lsamo democratic decision that this people —
rather than some other — should govern itself. &imce people govern themselves
democratically, their procedures will operate oruademocratic policy of exclusion. In short,
the founding of democracy — in new states as vgelhanew constitutions in existing states —
is a paradox. Democracy is possible only when weata@onsider its founding in the past,

and when the moment of founding cannot be forgettbrcause a new state is being created
here and now — war and irresolvable conflict ienpanent risk, according to the paradox

argument.

The paper will be structured in two parts. In tinstfpart | will review some earlier attempts
at solving the democratic paradox and concluderthibnalist, contractualist, and
“substantialist” theories of self-founding have bemsuccessful in this regard. The second
part elaborates my proposal as to why global deanyarioes not produce a founding

paradox.

Earlier attempts at solving the democratic paradox

A normative resource in the concept of tiadionis that it captures something which can
exist before and independently of the state. Thesgon of who should participate in the
making of a democratic state will then have an obsianswer: members, and only members,
of the nation (Sieyes, 2003: 136-37; Smith, 20@®-41; cf. Yack, 2001: 531-32).

Nationalism can therefore be invoked both as atisolio the founding paradox of



democratic theory and as an explanation of why sitfgms of democracy from the outside of

a particular nation are impossible.

However, the nationalist theory of legitimate foingdonly pushes the question of the
democratic paradox one step back in the chain méejts and historical events. Rather than a
paradox in the founding of democratic states weldvbe faced with an equivalent difficulty
in the founding of nations. Is there any democratiitimacy in the founding of a particular
nation? Since the nationalist strategy for circuntig the democratic paradox consist in
stipulating that the nation is historically priarthe founding of democracy, it must answer
this question in the negative. But if a nation hasbeen democratically founded, how could
it confer such legitimacy on a state? Once agaima@d be stuck in the difficulty of

deriving democratic legitimacy either from an gntithose foundation is undemocratic, or
from a democratic state which did not yet exighatmoment whose democratic legitimacy is
at stake. On a closer inspection, therefore, naliem offers no solution to the founding
paradox of democratic theory, and for the sameoredasannot be invoked as an explanation
of why the founding of states by involvement ofeigners is particularly problematic from a

democratic point of view.

One may notice that the problematic premises obnalism are very much alive in those
interpretations of deliberative democracy whichsprae that individuals alter their
preferences in view of their collective identityhi¢ much work on deliberative democracy
sets out a conception of legitimacy according tacWipreferences change on the basis of
general principles rather than bounded collectiantiities, the practical relevance of
collective identities is generally admitted. Acdogito Habermas (2001a: 107), for instance,
any ‘democratic community’ must ‘distinguish betweaembers and non-members’ and
form ‘a collective identity, in the sense thatitarprets and realizes [democratic
constitutional] principles in light of its own h@ty and in the context of its own particular
form of life’. As long as a collective identity ma@mes the existence of boundaries between
groups of human beings, a democratic theory whigjyssts that legitimacy derives from the
formation and realization of preferences in vievagfarticular collective identity will be
unable to explain the legitimacy of those boundafier a contribution to deliberative
democratic theory which is clearly not suscepttbléhis objection, see Cheneval, 2006).



In the vision ofsocial contract theorythe founding of legitimate, or even democraticall
legitimate, states has been seen to consist im@amous vote among the contracting parties.
The reason for resorting to unanimous voting i thajoritarian democratic procedures
appear insufficient. If people are born free, whgwd the majority decide and force its will
on the minority? The only condition under whichstban be right, Rousseau (2003: 8)
argued, is that every individual has agreed taueesof majority voting ‘on one occasion at
least’. Because a unanimous vote guarantees thagnson is forced by another, according to

this argument, it implies a democratic foundation.

However, adherence to unanimous voting does nataddhe objection that the group of
people who was permitted to participate in the imans decision could and perhaps should
have been composed in some other way — most imtlyrtaat someone who was in fact
excluded should actually have been included. Thisleperhaps not trouble the prospective
citizens of the state, all of whom must have agseiti the ways in which the people was
delimited for the state to be founded in the fnisice, but it will be a devastating objection
against the legitimacy of the state in the viewalbbthers. People on the outside of the state
will simply have no reason to accept its comin@ ibéing by a process from which they were
excluded. This does not pose a serious problemngsds states are isolated from each other,
as they might have been for early contractualistslay, however, there are no isolated states.

A more sophisticated version of the contractualistition adds to the idea of unanimous
voting that of a voluntary association (Locke, 20081-42; Nozick, 1974: Ch. 10; Habermas,
1996: 124-26t passim A democratic founding of states modeled on gratciple implies

that all individuals are free to initiate other @sations (states) than those in which they find
themselves in the status quo, and that everyoaloised to migrate to all other associations

(states) which are willing to accept him or henasember.

From the perspective of democracy as equality imgg@mong people, this is an insufficient
criterion, however. Not only does the principlevofuntary association risk leaving many
people outside of all associations, but more sehoitiwill bias the politics of founding
towards the associations which exist in status §utce voluntary associations are free to
decline applications for membership (Nozick 197d¢, conditions for changing the
composition of existing voluntary associations Wil set by the associations which exist

already, rather than by everyone subject to theotption of their boundaries. That is, the



principle of voluntary association has no meansafiressing an objection that decisions
regarding what people will be included in a palacstate are themselves premised on a
controversial policy of exclusion. The normativavils in the principle of voluntary
association become visible in particular when agupto the founding of territorial states,
rather than say sport clubs or labor unions, aglithen determine people’s access to natural
resources and accumulated wealth (Beitz, 1979:. Biff)in any case, it is undemocratic to
delimit the people through a political process wHegins with the exclusion of some people.

Moreover, even if someone would come up with atriloe of voluntary association
stipulating (in clear opposition to liberal theogyyight of all individuals to join every existing
political association, there would not be a demincally justifiable solution. The practical
difficulties of such an adapted doctrine apart,fthending of the political communities
wanted by the people would come into being onlgulgh migration — and to impose
migration as a condition for exerting influencehe politics of founding is surely not
supported by any theory of democracy. Hence thasidé¢ voluntary association and
unanimous voting do not overcome the founding parad democratic theory; and as a
conseqguence, not observing the principle of volynagsociation — as a democratic
intervention would surely not do — does not violateuccessful democratic theory of political

foundation.

What may for lack of a better term be referredsésabstantialist’'solutions to the founding
paradox of democratic theory consist in defendisglastantive position on what people
should be included in a particular state. In caitta the nationalist and contractualist
strategies, the ‘substantialist’ position doesingdly that impositions of democracy from the
outside are impossible: it makes an argument abeudesired result, not about the
procedures through which to get there. But as pge®ed solution to the democratic paradox,
‘substantialism’ is worth considering in its owglht. Different variants of the position may
suggest that democratically legitimate states ohelilhose whose interests are potentially
affected by their decisions (Goodin, 2007), thobese identities have been significantly
shaped by these states (Smith, 2008), those whokssion contributes most to the autonomy
of everyone inside and outside the boundarieseoftate (Agné, 2006), or those whose
inclusion creates or restores conditions for appatg principles of justice (Beitz, 1979: 112,
Buchanan, 2004).



Substantialist arguments are undoubtedly imporxtdr@n deciding on alternative
delimitations of a people. However, as solutionghoparadox of founding in democratic
theory they are ultimately insufficient. The aimd&#mocratic theory, as imbued in the
paradox of foundation, is not to identify what dgan should be made, but to identify
procedures for dealing with the pluralist predicatma politics that people will often

disagree over what should be done, and that thikgavisequently have to make their
decision by means of political procedures. The dgat@ paradox does not imply any
impossibility at furnishing morally grounded vieasout what people should compose the
citizenry of a particular state; it consists inadieged impossibility of determining which
people should make that decision in case of pergisisagreement about who should be
included. The distinction is important becauseomdy philosophers, but citizens in general,
may diverge across substantive moral positionsthkse listed above as well as the terms of
their empirical application. A solution to the desratic paradox must therefore explain the
availability of a democratic procedure for definithg people of a state, not the availability of
a decision alternative that is allegedly supemoalt others and which is supposed to make
political procedures superfluous. That is, a coawig solution to the problem of inclusion
can, within a pluralist society, make no recoucsa ttransparent objectivity of ultimate moral

insights.”

To sum up, neither nationalism nor contractualisraubstantialism provides any solution to
the paradox of founding in democratic theory. Hogrethe very existence of these theories
suggests that the paradox is not necessarily ipabt&a Moreover, in view of the specific
failure of both nationalism and contractualism ¢oaunt for the interests of people beyond
particular states, it is worth examining whethenealternative theory can explain the

possibility of democratic founding in global padii. | turn to that question in the next section.

* Habermas (2001b: 774). Habermas also elaboratesteactualist solution of the paradox of foundatithe
making of a constitution is seen by him as an igemerational learning process through which pedptach
themselves from their primordial beginnings anddtlieir identity on more abstract principles reging
democracy and human rights (ibid. p. 768). Themhebdvoluntary association, rejected above, is o@eessary
premise of this theory (p. 776) but more seriofislymy purposes, Habermas provides only a retreacti
justification of the founding process (for anothecent attempt at overcoming the paradox retroalgtisee
Olsen 2007). By definition, such justifications #imited to states or constitutions founded in plast. Hence for
anyone interested in the legitimacy of ongoing fartdre efforts at founding new states or constitusi, as
everyone concerned for instance with the realipaliproblems of democratic foreign interventiortioe

making of supra-national structures must be, theaeattention must be directed elsewhere.



A global principle of democratic founding

When the boundaries of a state are about to béelddhe first option is to make the decision
at a political level which is agreeable to peopithim and beyond the boundaries about to be
decided. This can be a national level, a regiomall or some other territorial level.
However, if there is permanent division over whowudd make the decision, we must identify
a political procedure whose democratic legitimacgafe from objections that the procedure
operates on an illegitimate policy of exclusionte@sonably safe way of observing this
criterion would be to decide on the founding ofiterially delimited states democratically at
the global level, i.e. to include humanity as a lgho the politics of founding either a world
state or a territorially or functionally delimitestiate (see Bartelson, 2008 for a similar
argument). Inclusion in the global demos are tladgen to imply a right, no obligation, to
participate in the making of collective decisiobst an obligation to comply with the globally

made decisions.

Inclusion of humanity as a whole is theoreticaltyactive in part because it does not produce
a boundary problem equivalent to that of other tfational categories, e.g. particular nations
or classes. Even the most related ontological desiagéyond mankind — which in addition to
animals and plants might perhaps be conceived wicagling, for instance, angels, gods,
UFOs, and self-operating units of artificial inignce — do not include entities which can
themselves engage in political contestation (nogicheir potential existence is important
nonetheless; see Wendt and Duvall, 2008). Humargbaenhay have moral obligations to take
non-human interests into consideration, but inti@teto the paradox of foundation in
democratic theory we are not primarily concernetthwwmoral responsibility but with the
procedural issue of who are in fact able to paréitz in politics. And in that respect human
beings are unique. Hence the reason for includurgamity as a whole in the politics of
founding is not that biological humanness is patéidy valuable, but that everyone has a
right to contest political decisions.

But why should the terraveryoneefer to all human beings rather than to all mensbé
some other group? Perhaps inclusion of humanitystsanother proposal in an endless debate
about who should be included in the legitimatetpal community (Nasstrom, fortcoming).

However, there is a critical difference here. Huityais not just another group of human



beings. It is all of them together. By defining foending category as inclusive of the whole
world, no one will be excluded. By defining the fmling category as one among many
discrete groups constituting the world, the reghefworld will be excluded. So while
grounding political rule in a community of all humbeings can be as politically
controversial as proceeding on alternative assumgtit alone can fulfill a criterion derived
from democratic theory, namely to exclude exclusi&nom a democratic viewpoint, the
legitimacy of such procedures does not presuppog@@or decision on inclusion and
exclusion, since they imply no exclusion in neegusfification to begin with. Therefore, the
‘move to define the relevant community for decidbaundary issues as the global
community of humanity’ (to cite an anonymous rewewf this manuscript) is justified at the

very moment when this move is taken.

From a more practical perspective, the usefulnéfseccriterion to include humanity as a
whole in the politics of founding presupposes thatboundaries of humanity are themselves
not severely contested. Understood as an assungdimut what differences politically

capable entities can in fact recognize, this issncbntroversial view: whether an entity

should be classified as a human being is todayigally contested only in rare and marginal
cases. This is an empirical observation, not arwention in the controversy over the
possibility and appropriateness of defining mamhBgs most forcefully the ability of

political subjects to recognize human beings caiiimsrated by their ability to do so even
when they think humans act in a ‘non-human’ way. iRstance, there appears to be no
difficulty to decide which out of the following foulisasters that are human beings and can as
such be prosecuted for crimes against humanitymidien Goéring, Cancer, Malaria, and Omar
Al Bashir. This point, that the boundaries of huitaare not politically contested, is not
denied even by leading critics of the concept ahhnity in political theory. For instance, the
popular view that politics in the name of humanmplies treating political enemies as non-
humans (Schmitt, 2007: 53-58), actually supporsassumption needed here. That is, human

® The distinction between the whole and the parttherone hand and the relationship between difgrarts on
the other serves also to specify the logical domairwhich the democratic paradox does and doearis#. The
paradox arises when the founders are grouped andamcept of which there are many instances. It toé
arise when the founders are grouped under a con€ytich there is a single instance only. The picat
relevance of this distinction can of course belelngled on the extreme assumption that the wollichited to a
particular, territorially delimited, state (Schql2005: 64-65 believes that this assumption hasdustorical
validity). If there is no world outside one’s owat®, there are no human beings other than onettizens.
However, this theoretical possibility does not efféhe line of argument pursued here. Assumingtti@tvorld
is limited to a particular, territorially delimitestate, the founding of democracy by the membetbisf
particular state would not produce any paradoxénfirst place.
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beings can be identified empirically even in casbhen we fear that they will not be treated as

such.

More specifically then, | will defend in the remdar of this section the view that a state is
founded in accordance with democratic principleanid only if the foundational decision is
made by they who will live within as well as beyaihé boundaries once founded and if each
individual has the same opportunity to influencehspolitics of founding. This global

principle of democratic founding (GPDF) will be sde have both constructive and
destructive implications. Its destructive contribatconsists in an emphasized denial of the
legitimacy of territorially delimited states fourdlby their citizens alone. As shown in an
earlier section, a state founded by a particulionar a voluntary association is indeed not
founded on a democratic decision. But as | wiluagrthat GPDF is successful, this conclusion
does not point to a necessary limitation in demactheory but to a violation of democracy

in practice which could indeed be rectified.

The main constructive contribution of the principda the other hand, is an explanation of
why democracy is a potential reality rather thareeessarily unrealizable dream. In short,
democracy is possible because the paradox of damyodoes not arise under the
circumstance identified in GPDF. If humanity aslzole is equally included in the
foundational decisions of territorially delimitethiges, there is no political exclusion on the
basis of which these foundational decisions caodmested. The individuals who are
excluded from the political procedures of a pattécgtate, and who may on that basis contest
and undermine the legitimacy of a foundational siea made by the internal procedures of
this state, will, under GPDF, be included in therfdational political process and for that

reason capable of voicing their concerns.

Non-voluntary exclusion

The ability of GPDF to explain the possibility efgitimate foundings as an outcome of
democratic procedures, without falling into paragkxs a theoretical virtue in itself; it
provides for a more widely applicable theory ofg@dural democracy. However, usefulness
in democratic theory presupposes not only logicalspility, but also normative justifiability.
In this and the following section | will therefodemonstrate the normative attractiveness of

11



the solutions GPDF provides for what can be reteagthe problem of non-voluntary

exclusion (this section) and the problem of norumtdry inclusion (next sectiofl).

Non-voluntary exclusion occurs when a state is @imahthrough political procedures which
exclude people who want to be included in that @doice. The solution to this problem
supplied by GPDF is straightforward: include everyaovho wants to be included. In
substantive terms, this group may include for insgathey who are significantly affected by
the decision, also if affected only in the moralseof believing that they should be included
(for more on substantive dimensions, see Agné 200&ny case, why should we give a right
to everyone to influence the founding of territbyidimited states everywhere? And why
should we provide equal influence to everyone? Bimifor instance people in the

bordering areas of a prospective state have aggreay than people on the other side of the

world?

To answer these questions in some detail, let p@rate the reasons for inclusion of three
groups of people: (1) they who seek inclusion &genis in a prospective state; (2) they who
do not seek inclusion as citizens but who still ma&me claim to resources that will be held
within the prospective state, for instance throtrgke or private visit; (3) they who do not
seek inclusion as citizens and who do not makeckngn whatsoever to resources within the

territory of the state once founded.

In the first case it, the reason for inclusionhe founding process — as distinct from the state
itself — would appear to be very strong. If somemaats to join a prospective citizenry, and
is willing to take on whatever responsibilitiestthequires, the other prospective citizens
cannot simply reject his or her claim to inclusi®uch a rejection would presuppose,
contrary to the situation at hand, that the contymrspf the citizenry had already been
decided. Since it is a presupposition of my analysithis paper that political disagreement is
about the very boundaries of the group, everyonewants to be included must to be treated
equally for the resolution of the disagreementdmglemocratic legitimacy. This argument
for inclusion applies most evidently to peoplehe bordering areas of prospective states,
whose inclusion in the state is a realistic poigibWith some extension, however, it applies
also to people elsewhere in the world. A cosmogaolih Africa who fights for a world state

® | thank the editors and two reviewersiernational Theonfor suggesting this distinction and several of its
implications.
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may contest the division of European states intallemones because it moves his or her
world in the wrong direction. A nationalist in Asiaay for inverted reasons contest regional
integration in the Americas. While people with likelinations can be wrong about what
decisions favor their long term interests, andkatyi ever to achieve their aims, those are no
reasons for reducing their political influence anmparison with people whose preferences

might be empirically better grounded and are likelyealize.

In the second case, where people do not seek ioclas citizens in the prospective state but
still make claims to resources held in the ternyitalifferent arguments for inclusion are
available. One argument here is that territoryag pf what all inhabitants of the world own
together. This assumption of joint-world owners@@/O) does important work in several
kinds of justice theory not generally related ternational relations (see Vallentyne and
Steiner 2000 for a surveylihe central proposition of JWO is that authors likeke and
Nozick were wrong when they assumed that propengrges when persons mix their self-
owned bodies with yet unappropriated nature thrdagbr. Instead, appropriation of nature
or, more precisely, external resources is a maftaegotiation between persons who own the
world jointly to begin with. In any case, appliedthe politics of founding JWO would
suggest that because one group of people has agretcinother decide within its own state
on issues of say transportation and public welflaeefirst group need not unconditionally
have surrendered all power over resource exploitatiithin the territory of the latter.

Instead, the support of the first group for thenfdimg of the latter’s state can have been
justifiably conditioned on, for instance, the pbddly to trade and engage in cultural
exchange with people in the proposed state. Wighgbssibility in mind, the founding of new

states as well as the contesting of existing anesright shared by all human beings together.

However, for the purpose of supporting GPDF theiargnt based on JWO may appear too
strong. With just a minor slide, it presupposes twiegeds to be proved, namely that humanity
as a whole has a right to decide on the distribubicterritory among delimited groups of
people. A more satisfactory way of defending GPB&utd take as its starting assumption,
not the right of all human beings to decide onitiaty together, but that democratic principles
should inform the politics of founding. The latteiterion, on the other hand, is fulfilled by
the following argument.
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Normatively speaking, the politics of founding takdace in a state of nature, i.e. in the
absence of state authority or in areas where a fmmding of an existing state is contested.
In such a state of nature any territory can beradi by any group of people without any
group, or any territorial claim, being treated asnary to any other group or claim. To settle
in a democratic way conflictual claims to territ@ynong groups, or conflictual claims to
inclusion of people in different groups, one mi&rt count all people equally and be ready to
extend the group of people until the paradox ohttation no longer arises, i.e. when all
possible contesters of the foundational decisiore ieeen included. Hence the ultimate
political inclusion of humanity as a whole in thalipcs of foundation is a consequence, not a
premise, of democratic reasoning under the stateatafre conditions presupposed by the
politics of founding. To emphasize, this defens&®DF builds on weaker premises than
does the argument derived from JWO. More than aryhef collective ownership it

resembles a Kantian argument that prior to thebkskement of a political order there are no
property rights at all consistent with equal autogmf persons. According to Kant this
follows because ‘in order for a right to imposecdtigation on others, it must be a publicly
imposed right, rather than a privately imposedtrlzsed on one person’s idea of what justice
requires.’ (Stilz, 2009: 200)_ikewise, prior to the founding of states and in&ational order,

or when a prior founding of states and internati@nder is contested, no claim to territory, or
to group belongings, is primary to any other claam¢g under such conditions democracy

implies that all persons be counted equally andntleded in the first place.

The arguments considered so far are sufficienigofy inclusion of everyone who wants to
be included in the politics of founding. Howevegually important reasons for GPDF do not
require that people beyond the prospective staimsklves seek inclusion. Their inclusion
can be motivated solely by the solving of problemithin the state to be founded. These are
the reasons for inclusion in the third case (3fimtislished above. To sum up some of the
earlier reasoning, and to add this final layehi@ argument, a more detailed yet stylized

picture of political constellations is useful.

’| base this reading of Kant on Stilz’ rigorouseatpt at defending state territorial rights. My dissement with
her on the question of state territorial rightsyetdrom different fields of application of our respive
arguments. Stilz is concerned with cases where tisenore or less consensus as to what peopledtlomhat
political order and territory (Stilz, 2009: 208-208y argument addresses cases where exactly destiqn is
disagreed over.
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Say that each letter in the below table is the naf@estate, and that each line represents a

territorial boundary.

A[B[C|DJ|E
FIG[H[I]J
KILIM|N|O
P QR|[S|T
UlV|X|Y]|z

Assume further that the people of U and V wantdostitute a new state, U/V. The
legitimacy of this proposed act of founding migktdontested for instance by X, for fear of
being bordered by a state which is doubling ite ¢gerhaps one might think here of the
reunification of Germany in 1990). X (perhaps Fenan serve as an illustration) might
demand either to be included in U/V, thus proposmgstablish U/V/X (here one might
perhaps think of the European Monetary Union aligesquested by France in order to gain
control over the currency of the new Germany)hat U and V remain as separate states
(notice that in both cases X makes a claim to loegfdhe constituent power, i.e. the creative
power, of future U, V, U/V, and U/V/X). This mové ¥ will activate the paradox of

founding in democratic theory and eliminate thetlewcy of U/V in the eyes of X. That is,
democratic principles provide no guidance as totidreX should be included in the founding
of U/V/X (contrary to the interest of U and V) ohether X should be excluded from the
founding of U/V (contrary to the interest of X). iBee agreement has been reached on who
should be included in what politics, there is nanderatic reason for rejecting X’s claim to
inclusion in the politics of founding U/V. Thattise essence of the democratic paradox. What
U and V can do, however, is to suggest that dtikocountries, P, Q, R (think here for
instance of the other central members of the Ewo@mmunity in 1990) should be

included in the politics of founding U/V.

This last move can be normatively justified in drént ways, for instance as a means towards
neutral arbitration of existing conflicts (e.g. HpN2001; Archibugi, 2008). This provides for

a different kind of political community, where somanstituents will judge territorial

conflicts which they have no direct claims in thehass while others will benefit from
legitimate political decisions on conflicts whidiely cannot themselves resolve in democratic
ways. However, the legitimacy of the new politioadler, this time inclusive also of P, Q, and
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R, is not less vulnerable to the paradox of denuyctiaan are the earlier constellations; it can
be activated for instance by X thinking that anres®re inclusive community will provide

for a more neutral judgment of the conflict at hafidhe inclusion of P, Q, and R can of
course be questioned also by any other stateAlikeB. However, this requires that A or B
wants to be included at least in the procedurewhding the new state, and in that case there
are other arguments, explained above, which spea& tirectly to their inclusion.) This
process of contestation can go on for long buferetver. When the whole alphabet has been
included there can be no further charges of illegite exclusion. Hence in order to overcome
the paradox of founding in relation to a singlaes{&/V) structures which allows for the

inclusion of the whole world will indeed be necey<a

Non-voluntary inclusion

The problem of non-voluntary inclusion arises weeme people are part of a state, or a
global political order, from which they want to eecluded. The solution to this problem
implied by GPDF is that everyone has a right tostime opportunities of participation as
everyone else but that no group has rights to temdhself-exclusion. Is this implication of
GPDF normatively sound? Why shouldn’t at least gsoof people who are unanimous and

peaceful have a unilateral right to exclude thewesefrom a world political community?

Secessionists, by definition, seek exclusion fronexsting political order. However, this
does not mean that secessionists seek exclusimfrais theconstituent poweof the

political order in question. Constituent powerhis tapacity of determining the particular
form of the definitional characteristics of a pigltl order, such as its territory, decision
procedures, and citizenry. For instance, the guoatibn of some Québécois as secessionists
imply that they have some very firm positions orovehould be part of the Canadian
citizenry (not the Québécois!), about who shouldlb®wved to influence this particular
decision on secession from Canada (only the Quéti§cand about the territory of Canada
(some of the presently Canadian territory shoulddogrolled by the Québécois!). As these
claims all refer to definitional characteristicstbé Canadian state (i.e. the very identity of the
Canadian state is affected by its particular aitigeconstitutional procedures, territory, etc.)

we can safely conclude that people who are nonmtalily included the state of Canada may

8 The practical implication of this conclusion isttisat everyone must actually participate in thtling of
boundary conflicts between all others. Voluntargtahtion from political participation does not iself violate
democratic principles but may even facilitate thiealization. As noted, human beings should hawaleq
opportunities, not obligations, to participatehie politics of founding new political orders.
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still bevoluntarily included in the constituent power of Canada. Motiat this holds even if
we deny Canada the privilege in theory of exisaitrgady. Prior to the founding of Canada,
the qualification of the Québécois as ‘secessishfathatever that means prior to the
founding of Canada) implies preferences on their @guivalent to those held under the
contrary and factual condition (namely: Canada khoat be founded in ways that include
the Québécaois in its citizenry; Canada should edblinded in ways that deprive the
Québécois of their wanted territory; etc).

The distinction between political order and contitt power serves to delimit and diminish
the problem of non-voluntary inclusion: in manye&msecessionists seek exclusion only from
their political order, not from its constituent pesvand GPDF is concerned only with
legitimacy in the latter. However, the distinctidnes not solve the problem of non-voluntary
inclusion altogether. Secession might be wantealials stronger and more radical sense.
That is the case when secessionists demand noagiitical order, but also constituent
power, of their own. Since the founding of politicader, or the exercise of constituent
power, will always consume territory and populatatherwise available for other political
orders, this more radical secessionist claim catdseribed more completely as (i) a claim to
self-exclusion from an existing political and @)claim to exclusion of others, ultimately
against their own will, from political influence exthe allocation of some particular territory
and population. Such forceful exclusion of otheosrf constituent power does not strengthen
the normative attractiveness of the more radica¢ssonist position, but it may still be
adopted. Why, then, is the implication of GPDF (heople can be forcefully included in a
democratic politics of founding at the global Ieve@inormatively preferable alternative?

Since the aim here is for a procedural theory of@gatic founding, the answer should not
be based on standard substantive arguments thatewal rights to secede exist only in
response to gross violation of basic human rightg. Buchanan, 2004). Instead, the method
should once again be to derive implications fromdbncept of democracy as applied to the
conditions of political founding. The basic argurngren is that, in a politics of founding,
none of the competing positions on what politicahenunities exists or should exist must be
privileged by the political procedure itself; otivese the procedure would not observe the
democratic criterion of neutrality between alteivesd (for further discussion on this point,
see page 30 below). The reason why even radicassenists must, if committed to

democracy, be ready to accept this conclusionaisttteir perception of themselves as
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constituting a separate political community shdugdgiven equal status, neither higher nor
lower, as the contrary perception of their oppos¢inat they are all part of the same political

community.

At first sight the denial of unilateral rights telsexclude might seem unreasonable to
liberals, who believe that persons can and shoeildlbe to choose their identities and social
belongings without negotiation with others. At dosmspection, however, this liberal
intuition gives little or no support for the cadeadical secessionists. Political communities
arenot analogous to individual human beings. The iderditgin individual has a biological
basis (genes) and origin (birth) which politicahmounities don’t (see Wendt, 1999: 221-224
for further critique of anthropomorphizing politlaammunities). The identity and boundary
of prospective political communities is much momaaiter of contestation and negotiation
with others than is the identity and boundary ofratividual human being. A claim to
existence of a particular political community may this reason be contested not only by
people who is recognized as members of the pdltimamunity by this claim, but also by
people who this claim excludes as members of thamanity. It is for the democratic
resolution of such political conflicts that indiwdls of either conviction should be counted
equally; and for that to be possible all groupgardless of size, must be included to begin
with.

But how far does this protect the interest of peopho — in opposition to deciding majorities
— still conceive of themselves as constituting Btipal community with an identity of their
own? Basically GPDF gives to everyone the righivie under democratic rule but no right to
live on a territory cleansed from unwanted peoplee model of democracy which it
presupposes is not one of identification betwedgrsiand ruled (Schmitt, 2008: 264) but one
of tolerating cultural diversity and protecting mdual rights. It presumes, in my view
correctly, that democratic rights (such as freeddispeech and political assembly, equality
in political and legal procedures) are not violdbydoeople having to share territory with

others they hate.

The way in which this model of global democracyabaks the relation between the majority
and minorities is not in all respects differentfrdlow the same problem is treated in
domestic politics. However, the partial absenca gfobal demos sufficient for legitimate

settling of political, social, and cultural confs(Zurn, 2000; List and Koenig-Archibugi,
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2010) will give a global majority much stronger émtives to let dissenting minorities follow
political directions of their own than majoritiestinn national systems generally have. For
instance, there is no apparent prohibition in GR®&llow the founding of a state where
some orthodox Muslims can practice their prefekiaed of theocratic rule, given that such
rule is actually what the people in question wartt that their equal opportunities to contest
the founding of the state remain even in the fufpreving these assumptions will pose some
challenge for theocrats though). Perhaps the opiaregmplied by the theocracy is not
greater or more painful than that of living as enpgnent and fundamentally opposed
minority under a liberal democratic constitutionv@ging preferences across these and other
constitutional alternatives will surely reduce tikkelihood of a world state (contra Wendt
2003) and might ultimately explain why humanity @low the segregation of itself even

into such powerful political orders as today’s iterial states. Moreover, GPDF implies no
obligation to intervene in authoritarian statesreNehey are contested by their own
populations. Just like democracy in domestic prdittan be balanced against other values,
like national security or public welfare, GPDF imw@s no requirement to push for

democratization at all costs.

Conclusion

| have suggested that in global democracy theme igaradox of democratic founding. The
counter-position, that the founding paradox is gemand therefore inescapable regardless of
political context, derives from the perhaps redigt conceptually and normatively

misleading position that we must necessarily exelsaime people at the founding moment of
democratic states and constitutions. The truthaswe need not, in ideal theory, exclude
anyone. This observation contradicts not only tleg/\of democracy as being based on a
paradox, but also nationalist and contractualispties of legitimate foundings of states and
constitutions. These theories fail precisely beedhbsir concepts of legitimate foundings
arbitrarily exclude particular groups of peopleojpposition to all of these positions, | have
developed an alternative principle of democratimiing which puts no limitations on

human inclusion whatsoever. The core of this pplecis that a state is founded in accordance
with democracy if the foundational decision is magieoeople who will live within as well as
beyond the boundaries once founded (ultimatelylinmg humanity as a whole) and if each
individual has the same opportunity to influencehspolitics of foundation.
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