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INTRODUCTION

International organizations (IOs) have been imsiregy criticized because of their
apparent ‘democratic deficit.” In response to triicism, some scholars and policy-makers
suggest that greater participation of non-stateraghay improve the democratic legitimacy
of I0s. Indeed, international organization ohalrieties have opened their doors and granted
non-state actors greater access to participatspii@ethe apparent democratizing benefits,
opening doors to non-state actors is often conteiae The WTO is an institution where non-
state actor participation has been highly contreiakr From protests in Seattle to negotiating
reform of the dispute settlement process, the Wa®Hhad to face the question of how open
its doors should be. At the core of this questies tlisagreement among member states as to
what types of access should be granted to nonsstiaters. This disagreement has been
especially prominent as member states have negdtmodifications to the WTO’s dispute
settlement mechanism. Among other things, stades Hisputed proposals to allow amicus
curiae submissions to the dispute settlement mésinaimerein DSM). Looking at the
WTO'’s negotiations to reform the DSM contribute®ts understanding of what drives states
to permit non-state actors to participate in inddional organizations. More specificalilyis
paper evaluates the DSM review process to explbed vactors shape states’ preferences on

the participation of non-state actors.



Scholarly work that has explored non-state actacsess to international organizations
has made great strides in mapping the participatioron-state actors and considering the
consequences of such participation for global gosmece. In contrast, this paper contributes
to the literature on non-state actors’ participaiio global governance by exploring the
preferences of states regarding the participatioron-state actors. That is, what factors
shape states’ preferences on allowing non-statesaatcess to and participation in
international organizations? Equally importantie contributions for non-state actor
literature, this paper contributes to literaturetlom design of international institutions by
looking through the lens of state preferences. [®\dome scholars have given attention to the
design of IOs and features which provide for natesactors’ access more specifically, this
literature tends to focus on functionalist accouhéd neglect the role of states in the decision-
making on design of institutions. This paper mait account that complements such
accounts. More specifically, | argue that statfgrences are shaped not only by the ability
to manage costs associated with amicus submis$iaha)so socialization mechanisms. In
addition to normative commitments, imitation ofs&kig international organizations play an
important role in informing the preferences of atat

This paper proceeds in four sections. Firstpljate an overview of the theoretical
expectations guiding this analysis. | highlightethpotential explanations—management of
costs, normative commitments and imitation of oth&grnational organizations. Second, |
will introduce the WTQO'’s dispute settlement procasd the negotiations to reform the WTO
before proceeding to the empirical analysis. | then to the empirical analysis in the third
section. Here | illustrate that neither managenoéigbsts nor normative commitments offer
full explanations of state preferences. Rathete gieeferences are also informed by
mimicking regional trade organization to which tteg members. Last, | will discuss the

implications of these findings and conclude.



EXPLAINING STATE PREFERENCES ON PUBLIC PARTICIPATIO N

Traditional understandings of international postand international organizations
have been challenged by scholars who have shownahastate actors are key players in
global governance. A wide range of literature ergd the role of non-state actors in global
governancé. First, authors have illustrated how non-stateradiacilitate the diffusion of
international norm$. Second, others have looked at how through inféomand
socialization processes non-state actors shapeal§g’'sdas, decisions and their monitoring of
states’ Third, scholars have devoted attention to mapfiiegnvolvement of non-state actors
in international organizatiorfs But why would states support such inclusion iH@#

Largely absent from this literature is scholarshipch address why 10s give access to
non-state actors. A few scholars however havemégexplore the question of why 10s are
designed to include non-state actor acGédsose scholars who have asked this question tend
to focus on functionalist accounts for 10s gran-state actors acce¥sWhile such
explanations have merit, there is a tendency ®isthte to be neglected. As member states
are often the actual decision-makers on grantingstate actors access, there is good reason
to consider the role of the state in making sudigtechoice<. | aim to ‘bring the state back
in” by focusing on state preferences. Also, in casitto the functionalist accounts, | claim
socialization processes contribute to the formatiostate preferences. Using the case of the
WTO dispute settlement mechanism and amicus caubmissions, | show that state
preferences on the participation of non-state aaoe a result of mimicking devices and

imitation of existing international organizationwdich the state is party.

! For a review of this literature, see Risse 2002.
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Moreover, in contrast to existing literature thaplores the WTO dispute settlement
system, | focus on design choice. To date, schdlave been largely focused on examining
the consequences of greater legalization of the Wdi@pared to the GATT. Scholars have
sought to explain state usage of the WTO’s DSMeeigily in comparison to the dispute
process under the GATT In addition, some scholars have explored whetredesign of the
WTO system contributes to compliance and how sogZ2008, 825-854; Rosendorff 2005,
389-400) Given this literatures findings on the seouences of legalization, this paper
contribution is to explain why states would opfudher legalize the WTO dispute settlement
process.

The central question of what shapes state prefeseis explored through three
theoretical accounts. First, state preferencesleashaped by the expected costs and
benefits of amicus submissions and the state’#yatnl manage costs to reap benefits.
Second, state preferences may be shaped by a coamito a democratic norm of
participation. Third, state preferences may bgstidy mimicking devices and thus
construct preferences based on imitating desigunrfes of other international organizations to

which the state is a member. | will consider eafctihese below.

Cost Management to Reap Benefits

State preferences may be a product of the expeostd and benefits associated with
amicus curiae submissions. Institutional desiguees provide expected benefits to states.
Decisions to include features such as delegati@nsigpranational entity, legalization, and
access for private actors accordingly can be exgthby looking at the expected benefits
provided by these features. Some of the generadfite for allowing for non-state actors to

participate within an 10s governing processes itelgreater technical expertise for problem

8 Busch, Reinhardt and Shaffer 2009; Kim 2008
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solving;® and ‘fire alarms’ which disincentivize opportunismd improve compliancg. In
addition, amicus curiae submissions increase [egfadin, which enhances the certainty of
outcomes and decreases information costs by prayldgal arguments, legal facts and
general expertise. Scholarship has demonstrated thenefits of amicus submission in the
context of various international legal systefhs.

While amicus curiae submissions and other desigtufe have anticipated benefits
for states, increased costs can arise. For exampteasing the number of actors to a WTO
dispute, such as third parties, causes dispulersettt to be more burdensome for disputants
and less likely to result in settleméntSimilarly, amicus submissions necessitate tlzest
put additional time, money and expertise into resiiag to arguments and facts provided by
amicus curiae. Thus, amicus curiae can incur highecedural costs for states.

The costs and benefits associated with amicusegtibmission may have divergent
effects on states based on their capacities to geatieese additional costs and thus reap the
benefits. Scholars have shown that differencesate use of the WTO dispute settlement can
be explained by states’ capacity to manage cd§ts. argues that the state usage of the DSM
can be explained by the material capacity of tatedb manage the costs of increased
legalization found in the WTO system compared \o@®ATT.'* Developed states are more
inclined than developing states to use the WTOulespettlement mechanism because
developed states are more able to manage theafdstglization. At the same time, the
legal capacity of a state contributes to its l@fgarticipation in WTO dispute settlemént.

In all, states that use the WTO’s DSM more are ncapgble of managing the costs. We

would therefore expect that the more a state lmeBEM, the more it will be able to manage
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the costs and reap the benefits of amicus curiamissions. Thus, states that more
frequently use the DSM will be more willing to peethe inclusion of amicus submissions.

Hypothesis 1The more that a state uses the DSM, the more likeiyl be to prefer
non-state actors’ access to an international orgation.

Commitment to democratic norms

Rationalist approaches are not necessarily theway to explain to the design of
international organizatior’S. Rather, we might be able to derive an explanatiamwing from
our knowledge of norms and socialization in wortdifcs. An extensive body of literature
on international norms has developed. More immbistathis literature has shown that norms
affect states’ behavidf. States’ views on the design features of inteomati organizations
are also likely to be shaped by norms. Accordingfigtte preferences on institutional design
may be constructed by norms on what is believdzktan appropriate form of governance.

State preferences for amicus curiae submissionbmahaped by a commitment to
democratic norms and out of concern for the ‘democdeficit.” Citizens, scholars and
politicians alike have debated whether 10s lack aenatic legitimacy® This debate has
revolved around questions of whether 10s adequatelyide for democratic accountability,
transparency and participation. In general, pytdidicipation in the WTO is limited.
Scholars have mapped the involvement of non-statesain the WTO and for the most part
have found that the WTO in this regard is a retdixclosed 10"° For example, NGOs do not

have direct access to the WTO’s committees.
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Legal processes may be one particular avenuadditéting the participation of non-
state actors and thus minimizing the democraticciléf For example, some dispute
resolution processes in |0s allow for direct prevatcess. Another possibility is to allow
non-state actors to submit amicus curiae briefschivhas been considered by WTO members.
A state’s preference regarding amicus curiae brrefg be shaped not by the costs and
benefits, but rather out of a commitment to demicreorms, of which participation is
paramount. Out of concern for the democratic defin@t exists within the WTO, states who
do have a commitment to democratic norms are liteelyrefer greater participation of non-
state actors in the WTO.

Accordingly, the source of the normative committngfrstates to democratic
participation derives from domestic norms. As J@pakgues, international norms begin as

12! States that embrace the norms

domestic norms, which can diffuse to become intesna
of democratic participation in domestic politicdivae more likely to be committed to
democratic norms at the international level. Thiggnocratic states are thus more likely to be
proponents of democratic processes in internatiorggnizations, such as the supporting the
allowing amicus curiae submissions and other fasfaublic participation in the WTO.
Hypothesis 2The more democratic a state is, the more likehilitbe to prefer non-
state actors’ access to an international organizati
Imitation of existing international organizations
Normative suasion is not the only socializatiorchaism to affect state preferences.
In fact, various socialization mechanisms can afiee behavior and preferences of states and
state agent® State preferences with regards to the parti@paif non-state actors may not

be a matter of normative commitment to democratiens derived from domestic norms, but

rather a result of imitation. States face a higgrde of uncertainty when deciding whether to

20 Cichowski 2006
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allow access to non-state actors. For examplesummauriae submissions will have different
costs and benefits on a case-by-case basis. Thelative effects for each individual state
are beyond the state’s capacity to rationally ptedieft with such uncertainty, states will
tend to rely on mimicking devices to construct tpeeference$®

States will look to existing institutions for mdsléo imitate. Specifically, state
preferences will be influenced by existing 10s ttigty perceive to be successful, appropriate
and legitimate. Scholars have shown that intesnatiorganizations can serve as forums of
socializatior?* International organizations’ socialization effecé affect state behavior and
practices domesticalf¥. It is also likely that socialization effects caxtend to state
preferences on international cooperation. Statécgaation in international organizations
teaches states what institutional design featuek and familiarizes them with the costs and
benefits as well as what is viewed as appropriatel@gitimate. In other terms, state
preferences are a result of Bayesian updatingott@trs from prior experience in
international organizations and a degree of boumdgaoinality leads states to rely on
socialization mechanisms of imitation. Rather teapressly being a result of a normative
commitment or careful assessment of cost bend@ulzdions, states are likely to determine
their preferences according to what has been dodéri@d with success. Moreover, states are
likely to imitate organizations which they have bemgaged as members. Thus, state
preferences may be shaped by mimicking device$ that states seek to imitate other
international organization to which there are memmbéccordingly, we would expect states
preferences on amicus curiae submissions to beedefiom their experiences with other
international organizations.

Hypothesis 3States who are members to international organinatiwith higher

degrees of legalization and access to private panill be more likely to prefer non-
state actors’ access to an international organiaati
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PUBLIC PARTICIPATION AND THE WTO DISPUTE SETTLEMENT PROCESS

One of the key differences between GATT and theOAS the Dispute Settlement
Mechanism (DSM), which was formalized through thefddte Settlement Understanding
(DSU) of the Uruguay Rounds. Unlike GATT, the WE@ispute process is more structured,
has fixed timetables for dispute resolution, adthgs are automatically adopted (unless all
WTO members agree to block the ruling). Any mengbate can make a complaint against
another member state for supposedly violating a WiIl® The DSM includes four general
phases. The first phase is consultation, duringhvllisputing states engage in talks to try to
resolve the dispute. If consultation does notlvesthe dispute, the second phase is panel
review. The DSB appoints a panel of three exgertgljudicate the dispute by evaluating and
hearing each side’s arguments. The panel thensssuindings as a report. The Dispute
Settlement Body (DSB), which is comprised of allmier states, either approves or rejects
the panel’s report. The third phase is an appéane of the state parties is dissatisfied with
the panels’ decision, it can appeal to the AppelBady (AB), which then issues another
report which can be approved or rejected by the DBIBe fourth phase is implementation of
the DSM findings—which when compliance does notuocstates negotiate compensation,
and if states cannot agree on compensations, thé @8 impose sanctiors.

“Amicus curiae” is the Latin term for “friends tfe court.” An amicus submission
presents a non-dispute with the opportunity toraffeormation and advice on a legal dispute
to the convening authority (e.g., judge, panel, iated, etc.). An amicus submission can
include both factual information and legal argursermicus curiae submissions can be
filed during the second and third phase of the O84dt is, during the panel and appeal

process). Amicus are not engage in the consultatiocess, during which the majority of
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disputes are resolvédMy data collection reveals that amicus submissaediled in only a
small number of disputes and rarely are takendntwideration by the panel or AB.

Similar to Busch’s data which included disputestigh 2002, my data shows that disputes
through 2009 that the majority of disputes are Ikesbor settled during consultation. Out of
369 disputes that have been initiated through 88 D156 have reached the panel phase.
Moreover, amicus curiae submissions are made imadl percentage of these disputes (21%).
Out of the 156 disputes that reach the review pladg 32 disputes have elicited amicus
submission directly to the panel or appeal bodyrédver, the panel has declined to take
amicus curiae submissions into consideration idigfputes in which they have been
submitted. A range of actors have submitted antcigds to the WTO’s DSM, including
NGOs, scholars and industry associations.

Despite the limited use of the amicus curiae ssbians, amicus curiae submissions
have been a controversial aspect of the DSM. Ihtharcontroversy arose from the fact that
the DSU does not explicitly provide for the inclusiof amicus curiae. Rather it was the AB
itself which decided that amicus curiae could ldeonuced. The AB found that both panels
and the AB itself had the authority to accept sugsmons. In the 1998S-Shrimp Appellate
Report the AB found that Article 13 of the DSU gave plartbe authority to receive, review
and ignore information, including from non-statéoas, regardless of whether such
information was solicited? The AB went further, and in the 2080itish Steel Appellate

Reportthe AB ruled that it also has authority to acaemd consider amicus submissidhsn

2" Busch and Reinhardt 2006

2| have constructed a database of WTO disputesité initiated through the DSM between 1994 to®200
This database records core facts of the disputelsiding dates, parties and disputed agreementgelaas
whether amicus curiae were filed, by whom and Hoevtanel or AB responded to the submission. Tkee da
represented here are collected using the WTO's itgebs the disputes. | use this database fordisisussion.
2 WTO Appellate Body Report, U.S. — Import Prohibitiof Certain Shrimp and Shrimp Products,
WT/DS58/AB/R, para 105-108. (October 12, 1998). ifalde at
http://www.wto.org/english/tratop_e/dispu_e/caséds®8_e.htm (Accessed March 9, 2010).

30 WTO Appellate Body Report, U.S. - Imposition ofu@ervailing Duties on Certain Hot-Rolled Lead and
Bismuth Carbon Steel Products Originating in thététhKingdom, WT/DS138/AB/R (May 10, 2000).
Available athttp://www.wto.org/english/tratop_e/dispu_e/casédsE38_e.htnfAccessed March 9, 2010).

10



anticipation of numerous amicus submissions inAtsleestoslispute, the AB established a
procedure for receiving submissions. Following Alsbestoslispute, the WTO General
Council held a special session on November 22, 20@dscuss the amicus procedure
adopted by the AB. During this session, stateswalveimingly expressed disapproval with
the DSM’s acceptance of amicus curiae submissioms session concluded that the AB
“should exercise extreme caution in future caséi Members had considered what rules
were needed®

When the states agreed on the DSU in 1994, tlseyagjreed that in five years time
they would complete a review of the DSU. The deloater the amicus submission continued
during the review, which began in 1999 and faileddnclude. The Doha Ministerial
Declaration then mandated negotiations on the irgment of the DSU would be extended
and completed by 2003. After the new 2003 deagilassed without conclusion of the
negotiations, the deadline was not extended andhasman undefined deadline. It is the
negotiations which are the focus of the empirieelec Looking at the various proposals
submitted by states and minutes from the negotiatieetings, | evaluate states’ preferences
on amicus curiae submissiotfs The following section summarizes the prefererfestates
that were expressed during the negotiation proceggen apply the theoretical hypotheses to

the negotiations on the WTO'’s Dispute Settlemerdeésstanding.

State’s Preferences on Amicus Curiae
States’ preferences on amicus curiae submissaiesthree forms. First, some states
prefer the status quo, where the panel and/or AggpeBody determine themselves whether to

accept amicus submissions on a case by case [&eiend, some states reject the status quo

3L WTO General Council, Minutes of the WTO Generaufidl Meeting, WT/GC/M60, para. 121 (Nov 22,
2002). Available ahttp://www.wto.org/english/thewto_e/gcounc_e/gcoumbtm (Accessed March 9, 2010).
For an overview on the WTQ's history with amicusiae submissions see, Umbricht 2001.

32 All negotiation documents publicly accessible tigh the WTO’s website were included in this analy$ee
World Trade Organization.
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and support more restrictive rules on submissishgre non-state actors could only give
information which is solicited by a body of the DSNIhird, there are states that prefer to
develop a procedure that would allow for submissionany case, or less restrictive rules on
amicus curiae. Less restrictive preferences iredglates who express a desire to have
consensus-formed rules, as opposed to a DSM deactkopies. | include these latter
preferences as less restrictive because havingsensus formed procedures implies an
acceptance of amicus curiae briefs. Table 1 belawmarizes the preferences of states on
both amicus curiae submissions. As Table 1 shthesnost obvious trend in states’

preferences is a global North-South divide.

Table 1: Views of States on Public Participation*

States (or groups of states)

Amicus Submissions
Status Quo Taiwan, Costa Rica, Mexico, Switzerland

More Restrictive Africa Group**, Brazil, Chile, China, Colombia, CabEcuador,
Egypt, Hong Kong, Hondurabndia, I ndonesia, Jamaica,
Malaysia, Pakistan, Peru, Singapore, Sri Lanka, Zizama,
Turkey, Uruguay, Zimbabwe

Less Restrictive CanadaEC*** K US,
Bulgaria, Hungary, Japan, Jordan, Norway

* States are only listed if their view is expressethe negotiations. Other states did participathe
negotiations.

**Africa Group includes: Angola, Benin, BotswanayBina Faso, Burundi, Cote d’lvoire, Cameroon, Cape
Verde, Central African Republic, Chad, Congo, DjibpEgypt, Gabon, Gambia, Ghana, Guinea, Guinea
Bissau, Kenya, Lesotho, Madagascar, Malawi, Mahukitania, Mauritius, Morocco, Mozambique, Namibia,
Niger, Nigeria, Rwanda, Senegal, Sierra Leone,8éfrica, Swaziland, Tanzania, Togo, Tunisia, Ugand
Zambia and Zimbabwe.

*** During most of the negotiations, the EC consisf the EU15: Austria, Belgium, Denmark, FinlaRdance,
Germany, Greece, Ireland, Italy, Luxembourg, Né#mets, Portugal, Spain, Sweden, and United Kingdom.
Note: States in bold-face type are more expressitiee relevant view.

The most expressive opponents of amicus curiae isslans are India and Indonesia, yet
other opponents are Asian and Latin American stateshe Africa Group. On the other

hand, the states most supportive of amicus cutbmissions were the EC (or the European
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Union), US, and Canada. In general, we can sdythbgreferences of states have a strong

regional affinity.

Cost Management to Reap Benefits

A state’s capacity to manage costs to reap theflerof amicus submissions, as
measured by the extent to which a state uses tihd D&relates with the preferences of
many states. As expected by hypothesis 1, the andett supporters of amicus curiae
submissions are states that are among the moge aters of the DSM. Figure 1 below

illustrates what states have used the disputepsettit process the most.

Figure 1: State usage of dispute settlement processiumber of disputes by country

300+
250+
200+
Number of Diputes
O As a disputing
party
150+

B Total, including
third party

100+

*Includes only those states which were a directypiar at least 5 disputes.
Source: Data collected and summarized by reseausiry member state information available at:
http://www.wto.org/english/thewto e/whatis_e/tifor6_e.htm(Accessed February 2009).
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As the figure illustrates, state involvement carabsessed by whether a state is a direct party
to a dispute, as either a complainant or a respund&tates can also be third parties to a
dispute as an interested party. In Figure 1, #rkeat bars depict the cumulative number of
disputes in which the given state is a party, iditig either as a direct or third party. The
lighter bars depict the number of disputes in whiehstate is a direct party. The US, the EU
and Canada are the most active users of the DSNhaydvere also proponents of amicus
curiae submissions. In addition, states thatyarsé the DSM (not depicted in the figure
because they have not used the DSM) prefer motgcte® measure on amicus submissions.
For example, the Africa Groups member states halewery minimally used the DSM and
as expected prefer that amicus not be allowed.

Cost management however does not correlate witpréferences for all states,
including India and Brazil. Both India and Braaik active users of the DSM, and yet they
do not support the inclusion of amicus curiae s@sins. In fact, India has been one of the
most outspoken opponents of amicus submissionataheé same time it is the fourth most

frequent disputant.

Commitment to Democratic Norms

A commitment to democratic norms can help to erglapart why states may or may
not support amicus curiae submissions. Accortbriige expectation stated in hypothesis 2,
the more democratic a state is, the more likehilitbe to prefer amicus curiae submissions.
At the same time, non-democracies or weaker deroiesrahould be supportive of more
restrictive rules on amicus curiae submissionsingJBOLITY scores as a measure of how
democratic a state is, this correlation is onlytiply supported by data. Table 2 below
records the POLITY score for member states grolnydtieir preferences on amicus curiae

submissions.
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Table 2: Regime type of states grouped by preferea@n amicus submissions

POLITY SCORE (+10 to -10)

Less Restrictive

Canada 10
EC 9.9 (average)
us 10
Bulgaria 9
Hungary 10
Japan 10
Jordan -2
Norway 10
Status Quo
Taiwan 9
Costa Rica 10
Mexico 8
Switzerland 10

More restrictive

Africa Group 2.3 (average)
Brazil 8
Chile 9
China -7

Colombia 7
Cuba -7
Ecuador 6
Egypt -6
Hong Kong No score
Honduras 7
India 9
Indonesia 6
Jamaica 9
Malaysia 3
Pakistan -5
Peru 9
Singapore -2
Sri Lanka 6
Tanzania -1
Turkey 7
Uruguay 10
Zimbabwe -4

* States are only listed if their view is expresgethe negotiations.

**Africa Group includes: Angola, Benin, BotswanayiBina Faso, Burundi, Cote d’lvoire, Cameroon,
Cape Verde, Central African Republic, Chad, Comgjdyouti, Egypt, Gabon, Gambia, Ghana, Guinea,
Guinea Bissau, Kenya, Lesotho, Madagascar, Maldafi, Mauritania, Mauritius, Morocco,
Mozambique, Namibia, Niger, Nigeria, Rwanda, Sehegjarra Leone, South Africa, Swaziland,
Tanzania, Togo, Tunisia, Uganda, Zambia and Zimleabw

*** During most of the negotiations, the EC was #d15: Austria, Belgium, Denmark, Finland, France,
Germany, Greece, Ireland, Italy, Luxembourg, Né#mels, Portugal, Spain, Sweden, and UK.

Source: POLITY IV http://www.systemicpeace.org/inscr/p4v2009 (dscessed August 2010).
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The POLITY score measures democracy on balancg al@cale from +10 to -10, where
+10 is democracy and -10 is autocracy. As we earfrom Table 2, those states that support
the inclusion of amicus curiae (less restrictie)d to have high democracy scores. In fact,
states that prefer less restrictive rules on ansalsnissions have POLITY scores of 10 with
the exception of Jordan. Conversely, those sthtgrefer more restrictions on amicus
curiae submission have lower scores. On aversgesshat prefer more restrictions on
amicus submissions average a POLITY score of hsTas expected by hypothesis
proponents tend to be more democratic than th@ethect to amicus submissions.

While this correlation holds in many instancegréhare some noteable exceptions.
For instance, some democratic states do not suppocus submissions, including India,
Chile, and Uruguay. In addition, there are sompriing omissions that we might expect if
a commitment to democratic norms explained sta&epences. For example, Australia and
New Zealand remained silent during the negotiatigasboth of these states are strong
democracies (both have POLITY scores of +10). dbamitment to democratic norms alone
explained state preferences, it is likely that na@eocratic states would be expressively
supportive of inclusive procedures in the WTO.allna commitment to democratic norms

cannot be a full explanation for how state prefeesmare formed.

Imitation of existing international organizations

According to hypothesis 3, we expect that stdtasdre members to international
organizations with higher degrees of legalizatind access for private parties will be more
likely to prefer non-state actors’ access to aerimtional organization. Thus, states
preferences will be formed by a desire to imitatisteng 10s which they perceive to be
successful and/or legitimate. To examine this tiypsis, | look at similar 10s, or trade-base

IOs to see what institutional features exist toinf state preferences. More specifically, |
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look at regional trade 10s. Regional trade 10sli&dy to have a large socializing effect
because interactions between states are most pibttiuthe regional level. The regional trade
organizations that | include are those that exiatadi operated prior to 2002. These
organizations are: ANZCERTA, APEC, ASEAN, MERCUSOfdean Community, Central
American Common Market, NAFTA, and European Uniaaiso refer briefly to African

trade agreements.

As stated previously, there is an important regliaimension that appears when
looking at the grouping of state preferences orcamcuriae submissions. Namely, Asian,
Latin American and African states are opponentgéater inclusiveness while Europe and
North America are supportive of amicus curiae ssmns. At the same time, there are
some important differences in how states have begfional institutions. The parallels
between regional trade 10s and the states prefesemt amicus curiae submissions show an
important correlation. Member states of regionadlé 10s which are more legalized and have
procedures allowing private parties access weretikely to promote the inclusion of
amicus curiae briefs.

Scholars have shown that the North-American-Euanpeodel of regionalism and the
Asian model of regionalism differ in significant y& Using the secondary literature, we can
begin to trace states’ preferences on the DSMdsetldifferent models of regionalism. More
specifically, legalism in regional 10s differs sifycantly. Legalistic processes that include
non-state actors have been important to North Asaarand European regional governance
models. In contrast, Asian organizations have mahilggalization and participation for non-
state actors in legal processes (if they exigtsian regionalism entails dispute settlement

processes that are less legalistic compared to WiSpEan model¥ For example, ASEAN

3 Acharya 1997, Kahler 2000.
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did not until 2008 have a dispute settlement pracé&ather legalism in world politics is in
many ways an American-European approach to matdasm.
Table 3 below illustrates that there are importhfierences in regional experiences

with legalization and the inclusion of non-statéoas in legal processés.

Table 3: Degree of Legalism and Private Access Regional Trade Agreements in 2002*

Degree of Private Access
Member States** Legalism
ANZCERTA Australia, New Zealand None n/a

Australia, Brunei, Canada, Chile, People's
Republic of China, Hong Kong, China,
Indonesia, Japan, Republic of Korea,

APEC Malaysia, Mexico, New Zealand, Papua None n/a
New Guinea, Peru, Philippines, Russia,
Singapore, Taiwan, Thailand, US, Viet Nam
Indonesia, Malaysia, Philippines,
A.‘I_SraEéA;NAli;Ze Singapore, Thailand, Brunei, Vietnam, Low n/a
Laos, Burma
Argentina, Brazil, Paraguay, Uruguay :
MERCOSUR (Chile and Bolivia are associate members) Medium
Andeaq Bolivia, Columbia, Ecuador, Peru, Very High X
Community Venezuela
Central
American El Salvador, Guatemala, Honduras, .
Common Nicaragua, Costa Rica Very High X
Market
NAFTA US, Canada and Mexico Medium X
Austria, Belgium Denmark, Finland,
EC France, Germany, Greece, Ireland, Italy, Very High X

Luxembourg, Netherlands, Portugal, Spain,
Sweden, UK

Source: (Alter 2006, 22-49; McCall Smith 2000, 11380)

* Only regional trade agreement in Asia, North Arcan, the EU and Latin America are included. Rbecs,
see source.

**isted member states include those that were nemiduring the 2002 when most of the negotiation
regarding the WTQO’s DSM transpired.

34 MccCall Smith 2000.
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As illustrated by Table 3, there are importantafiéinces between European/American and
Asian regional trade agreements. First, drawinghftbe work of James McCall Smith, we
can see that European/American trade organiza&ienkighly legalistic.

Conversely, the Asian organizations have low lisgalwhich helps to account for the
opposition by Asian states to greater public pgrditon in the WTO’s DSM. This is because
amicus curiae processes can make a dispute satti@noeess more legalistic by
incorporating another formal legal process and ecing adversarialism in the process.
Moreover, legalism is increased by allowing for retate actors to have access to the court,
or to give them legal standing as a direct patftige inclusion of private actors differs by
regional organizations’ legal processes, whichse depicted in Table 2 and summarizes
findings by Karen Altef® Private access to international courts is faiigespread among
courts in Europe and North and South AmerfcaConversely, Asian states have not
experienced highly legalized process in region@iiaf that include the participation of non-
state actors.

Moreover, as Table 3 shows private access to [@gaksses are not included in Asian
regionalism. Some of the states of the Americhishvobject to greater participation
similarly have less legalism in their experiencéhwegionalism, such as Mercusor members
Uruguay and Brazil. In addition, Chile and India aot members to a regional trade 10,
limiting their experience to formulate a positivew on legalization and access to private
actors in legal proceedings. As such, Chile anlialare inclined to stick with what they
know—that is, less legalization. Moreover, desp#eg active participants in the
negotiations Australia and New Zealand did not egpran interest in extending amicus curiae
submissions or opening hearings to public accesghwseems to correlate with the

regionalism between these two states through ANZIDER

35 Alter 2006.
36 |bid.
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Similarly, African states, as voiced by the A&iGroup during the negotiations, were
opposed to amicus curiae submissions and open paaghgs. These states also have weak
experiences with high legalization at the regideaél. Legalization of African regional
organizations is extensive. However, most of tleganizations are newer or their legal
processes are newly adopted and operational. tBeeigh many of the African regional
courts permit private access and high legalism treavness limits the degree of socialization
that these states have with the legalization tatseseeither successful or legitimate and thus
are not as likely imitate.

In addition to rules on private access and gemeeasures of legalization, state
preferences of the supporters of amicus curiae ms#ons correspond with the practice of
allowing amicus curiae at the regional level. Example, the EU’s European Court of
Justice allows amicus curiae submissions. Ardflef the Statute of the Court of Justice the
European Union gives individuals the right to imsre in a case before the Cotirt.

Likewise, NAFTA, which since 2001 allows amicus sussions in Chapter 11 proceedings,
provides a model for the US and Canada (as weéllesco) to imitate™

In all, we can see that there is an importanticgiahip between states preferences as
expressed during the negotiations to reform the VIDBM and the regional trade
organizations legal processes. The regional ttademunities to which states are member
offer models for mimicking. Given the inability folly anticipate the costs and benefits of
amicus curiae submissions, states turn to modelsdre familiar with and know has worked

for them and thus form their preferences by inotati

39 The right to intervene is the same as a righeteesas an amicus curiae. Available at
http://curia.europa.eu/jcms/upload/docs/applicdidfi2008-09/statut_2008-09-25_17-29-58 783.pdf
(Accessed March 15, 2010).

0 Dumberry 2001
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The social process of imitation helps us to urtdesthe states’ preferences with
regards to the inclusion of non-state actors ilgO’s dispute process through amicus
curiae submissions. However, the above analyswslthat a commitment to democratic
norms and management of costs can also help taaictay some of variation in state
preferences. Rather than one factor explainingaalhtion, the analysis suggests these
accounts are complementary. Moreover, it illusdhat a rationalist approach itself cannot
account for state preferences alone. In negotiatesign features, states preferences are

informed also by social mechanisms such as noremabwmmitments and imitation.

CONCLUSION

The intention of this paper has been to questimhexplore decisions to opening
access to non-state actors in international orgsioizs. The WTO has been relatively closed,
and yet states have debated provision for greatargoparticipation. For this reason, the
WTQ’s DSM provides a window for asking how and whladpes state preferences on non-
state actors’ participation and access to intesnatiorganizations’ governing processes.

Design features, including rules on the inclusabnon-state actors, are a result of two
causal pathways. The first causal pathway, whigkplore here, is that of state made
decisions to incorporate design features thatadliw for civil society participation. The
second causal pathway that affects the inclusiorontfstate actors and helps to explain
design features of international organizationssaganational made decisions. Often times
the international organizations institutions caa their own authority to alter the rules of the
organization and ultimately transform certain dessements of an institution. This has been
argued extensively with regards to the Europeamhtlnin the case of the WTO’s DSM, this
causal pathway may offer a more compelling accéamivhy the DSM has allowed for some

non-state actor access through the form of amiatiae submissions and open panel
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hearings. While this second pathway is oftenaaitto the change in the design features of
an 10, the first causal pathway via state madesttats is however equally important to
understand as states have initial and final say guestions of non-state actor participation
and other such aspect of an 10s design. Existiagature has often neglected this first
pathway and lost sight of the state.

Taking states into account, | have shown that bwgHogic of consequences and the
logic of appropriateness play a role in shapintegpeeferences. State preferences are in part
explained by their ability to manage the costs thid reap the benefits of allowing non-state
actors the ability to submit amicus curiae subroissi Moreover, a normative commitment
to democratic participation is likely to inform tpeeferences of states. Most importantly,
state preferences are informed by existing inteynat organizations and their legal
processes. Unable to fully anticipate costs amtis, states turn to prior experience and
seek out models that they perceive as successiukegitimate. For most states, regional trade
organizations serve as these models. Their prefeseare thus shaped by imitating these
models.

Last, this paper has important implications fotHar research. A more extensive
cataloguing of amicus curiae submissions acrosemabtrade organizations would further
inform how important imitation is to shaping stateferences. In addition, a more systematic
methodology of interviews would also further entatius project. More importantly, this
research has broader implications for researcingtitutional design. Further research is
needed to understand why IOs open their doorsestate actors. This paper suggests that

we must not loose sight of the state in this preces
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