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Over the last two decades, the rise of the PeoRlefaublic of China and East Asia has given
rise to an intense debate on its consequencesnivedJStates’ hegemony, the distribution of
global power and the dynamics of an internationatem leaning towards multipolarity.
Some authors have gone farther, pointing out thiat‘global power shiff also represents an
unprecedented challenge to the role of internatitava as the key institution of the current
international order. According to these analydtss transformation will eventually relegate
international law to a secondary position, simtlaithat which it held during the balance of
power system of the nineteenth century or the hipsystem of the Cold W&rThis chapter
argues against such interpretations, positing thatrise of Beijing and other East Asian
capitals over the twenty-first century will not essarily lead to the marginalisation of
international law. Indeed, since the early 195@derhational law has been one of the
fundamental institutions of East Asia’s regionalen’

Leading on from these initial reflections, the éeling section provides a brief review of the
process of constructing the regional order overdlse seventy years. This brief coverage of
how the regional order was established will helpirterpret the second section, which
analyzes the structure and content of the conistitalt base of this order, which international
law rests on. In general terms, Christian Reus-$%astdefined this base as a coherent set of
‘beliefs, principles and intersubjective norms’ walini help identify the legitimate actors
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interacting within the order and the parameterstifim their actions. In analyzing the main
components of this group we contextualise the tamd final section, which centres on the
study of international law as a key institutionhuit the regional order.

I. THE PROCESS OF CONSTRUCTING EAST ASIA’'S REGIONAL ORDER

The process leading to the construction of East@’Ascurrent regional order and the
anchoring of international law as a fundamentatitingon can be split into three different
periods that, in spite of some overlap, can be etwas following a chronological sequence.
The formation periof this order started in December 1941 with thetéthiStates’ entry
into World War Il after the Japanese attack on IPdarbor, and terminated in March 1955
with the ratification of its mutual defence agreaneith Taiwan. This period witnessed the
definition of the basic features of the new ordes, well as the design of its most basic
structure. The two main actors were the UnitedeStaind, to a lesser extent, the Soviet
Union, both fuelled by their ideological rivalry énheir desire to expand the geographical
areas under their influence. In parallel to the ottlatzation process, the confrontation
between these two superpowers, their role in thmet Findochina War, the occupation of
Japan, the Korean War and the Chinese Civil Wartdethe configuration of the region’s
geopolitical organization. In addition, the Unit8thtes’ security strategy of hubs and spokes
with its East Asian allies promoted bilateralisnd anternational law as the two fundamental
institutions of the emerging order. The consolidatperiod comprises the years between
March 1955 and February 1972, when Washington aifihB agreed on the first Shanghai
Communiqué and embarked on the normalization df thiateral relationship. Throughout
this period the United States remained the mokiantial actor in shaping the regional order,
whereas the Soviet Union’s room for manoeuvre desae. By renewing previous
agreements and signing new ones with their respeetiies, both superpowers reinforced
bilateralism and international law as the ordeusdamental institutions. In addition, the
creation of ASEAN saw the birth of the order's noahprocedural justice, the so-called
‘ASEAN way’.° Finally, the current adaptation period began wWitkon’s visit to China in
1972. During this period the constitutional struetand fundamental institutions of East
Asia’s regional order finally took root. The tradital dominance of bilateralism, however,
has been partially challenged by the advance ofilateralisni. In parallel, the United States
has lost its absolute control over the processadiner state and non-state actors have gained
prominence. Moreover, economic issues have maddafisant inroads into the regional
agenda, thus contributing to the creation of neganizations and to the transformation of the
former hegemonic order into a contractual one.

This contractual order is built on a regional systan which states share at least some
minimal values based around the ideals of justio# equality, and within which there are

some links of association between the component beesn Each state maintains its own
identity which differentiates it from other membefkthe order, but the links between the
member states may give rise to a feeling of calleatlentity, even though this may be weak.
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The distribution of power within the system, on titeer hand, is variable in nature; although
states continue to maximize their own interestshatsame time they also seek out common
interests through various principles, norms anttirtgons. The principles in question refer to
‘beliefs of facts, causation and rectitude’, whitgirms consist of ‘standards of behaviour
defined in terms of rights and obligatiofisThe principles and norms are expressed through
specific rules whose content and formulation hagenbprecisely defined and which, when
brought together, determine the framework and nowedoundation of the system. The
institutions are built on this foundation and can defined as ‘constant sets of formal and
informal norms which prescribe patterns of behawnioconstrain actions and create
expectations®. The set of principles, norms and institutions datee the legitimacy or
otherwise of possible courses of action and worét lsiting factor against the concentration
of power. In the short term, any concentration ofver is made difficult as obligations are
established for all states within the system anapeaation is fostered. In the medium and
long term, a concentration of power is unattractoreactors within the system because there
are costs for non-compliance with the laid-downigailons, thus reducing the incentives for
states within the system to maximize their powdrese principles, norms and institutions
affect the interests and identities of all statethiw the system; furthermore, the fact that
these states adhere to and observe the aforemedhtiornciples, norms and institutions
creates stability within the order. Finally, thgi@al order within East Asia differs from the
broader international order, but both forms of orale compatible and they tend mutually to
reinforce each other.

[I. THE CONSTITUTIONAL BASE OF EAST ASIA’S REGIONAL ORDER

The base — or constitutional structure — of Easta’Asregional order comprises three
interconnected elements: a hegemonic belief withamg to the moral objective of a
centralized and autonomous political organizattba,organizational principle of sovereignty,
and the norm of procedural justice.

a) The ‘developmental’ hegemonic belief with regardo the moral objective of the State

Since the beginning of the 1940s, it has been aepaed fact in East Asia that the
autonomous and centralized state is the key antinbede form of political organization
within the regional system. Additionally, duringetintervening period a hegemonic belief has
taken hold that the moral role of the state isrtmppote and sustain economic development, so
we can thus consider the state as being developti®niThe main explanation behind the
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Normative Feature§Stanford University Press, Stanford 2003) 40.
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Stein, hinder the construction and maintenancéefinternational order: the problems related tdabairation
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situations in which collective action is essenitiabrder to avoid certain consequences. CH Reus-®ndi) 557;
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establishment of this belief among the countriegcivhave led the gradual economic growth
in the region lies in the central role played bygmmental administrations in this process.
This central role has traditionally rested on faamplementary factors. The first factor
relates to the existence of societies which wermlpoorganized and relatively weak, thus
meaning there was no societal element to hold Haelconcentration of power in the hands
of small government elites during the decades vollg the end of the Second World War.
The armed conflicts of the 1940s and 1950s broktheolitical and economic communities
that had previously existed in East Asia. Furtheamohese conflicts gave rise to a more
generalized worry regarding security that favourdd establishment of government
administrations that were able coercively to mamtdomestic stability and territorial
integrity in the face of possible external attatk$he second factor stems from the economic
interests of certain groups within the elites; #hegoups had sufficient resources and
influence so as to be able to push forward govemahepolicy and their own economic
ideologies. Initially these groups were found abdimne Ministry of International Trade and
Industry (MITI) in Japan in the early 1960s, buhsgar groups began appearing in the 1970s
in Hong Kong, Taiwan, South Korea and Singaporé¢h wthers emerging later in Malaysia,
the Philippines, Thailand and IndoneSialhe third factor is the centralizing impact of the
Communist threat on the United States’ allies istEasia. In most of these countries the
population either did not oppose the concentratibpower as a means of holding back the
advance of Communism or, in cases such as Singapode Malaysia, was relatively
supportive of this policy® In all cases, the demands that came with theamijlilliances with
Washington worked to strengthen state structti@he fourth factor is the United States’ aid
and trade policy in the region. Between the enthef1940s and the mid-1970s the United
States’ administration invested large sums of eajit East Asia, as well as opening up its
own market to products from the region and purgitaaumerous products and raw materials
there in order to sustain its troops in the Koread Vietnam Wars!

The content of these factors, and their impact len dstablishment of the developmental
hegemonic belief as regards the moral objectivihefstate, have been altered by the end of
the Cold War and the consequent transformationhef regional security scene. At the
domestic level, democratization processes have aegvated in the majority of East Asian
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economies and the Communist threat no longer eassts unifying element for government
policies, which has resulted in a loss of suppartlie concentration of power in the hands of
elites. At the regional level, the partial withdi@vef the United States from South-East Asia
at the beginning of the 1990s, the gradual closiffigpf the US market to Asian products and
the reduction in US economic aid have led to thesien of government elites and the
traditional development model. At the global levaanges in the nature of capital flows and
the growing power of actors and authorities otlemtstates have further accentuated this
trend™® However, far from disappearing, the developmeheglemonic belief has continued
to be relevant in all cases. On the one hand, dhesaon to traditional economic and trading
practices on the part of regional economic agemit®, benefited from the economic growth
model between the mid-1960s and the end of thesl 988 guaranteed the survival of this
belief beyond any formal regulatory changes. On dkiger hand, the generally positive
opinion held by East Asian societies with respedheir states as guarantors of security and
providers of welfare over the same period has dmrttd to states maintaining their central
role, albeit in a slightly weakened form. Finallyye survival of a complex network of
regional interconnections built on multiple tradirmgreements and organizations has
reinforced the influence of the government and eawn elites, favouring the continuation of
the status qu®®

In parallel to this, the last twenty years havenstte developmental hegemonic belief spread
to countries which either did not participate, avyopartially participated, in the gradual
economic growth model of the Cold War. Vietnam #mel People’s Republic of China took
on this belief in the mid-1980s, but it really $takto take hold after the end of the Cold War,
as the ideological conflicts that had previouslymimated were greatly relaxed and
Communism was no longer a legitimising fotéeThe societies of Brunei, Laos and
Cambodia, with much weaker state structures, haaded to go down this route more
recently’® In contrast, the societies of North Korea and Myanhave not formed a similar
link between the legitimacy of their governmentsl dineir capacity to promote and sustain
economic development. In fact, the majority consith@t the moral objective of the state is
still connected to cultural and ideological factbt§he impact of these two exceptions on the
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establishment of the developmental hegemonic befiethe regional order should not,

however, be overestimated. In order to be legian#his belief must be accepted by the
majority and must not be significantly questiongdthe most powerful actors within the

order, but it does not necessarily have to be shiayeeach and every one of the actors within
the systent® In other words, for the belief in the moral objeetof the state to be hegemonic
does not imply that it must be universally and visnalccepted, nor that it be exclusive, as
there is room for a certain degree of dissent.

b) The organisational principle of Westphalian-styé sovereignty

Underlying the developmental hegemonic belief, ¢bastitutional structure of East Asia’s
regional order includes the organizational prireigdf sovereignty, which is strongly
influenced by Westphalian ideals. This sovereigm@y,in all forms of contractual order,
serves to ‘differentiate political units on the igasf particularity and exclusivity, creating a
system of territorially demarcated, autonomous resnbf political authority”* Compared
with liberal and anti-utopian conceptsthe Westphalian idea of sovereignty is based aroun
state authority and autonomy. The concept of authoefers to the right of the state to
govern the population within a demarcated ter@tiosirea, and the state provides a guarantee
to defend both its people and its l&fiddutonomy, on the other hand, claims independence
and equality for this state within the syst&hin East Asia, both concepts are viewed as
inseparable to such an extent that, as Christofleggsham and Shaun Narine have pointed
out, for most countries in the region ‘authoritythiut autonomy is an empty sovereigrfy’.
Both concepts are also fiercely defended by goveninelites in the region, which has
traditionally been evidenced in a strong beliehon-interference in the domestic affairs of
other state$®
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This concept began to take hold in the region & mhd-nineteenth century, because of
intervention by Western powers in North-East Asml d&ecause Japan, China and Korea
became sovereign statésThese three countries took the principle of sdgetg on board
more for reasons of pragmatism than conviction,ugmo the process took on its own
characteristics in each case. In Japan, the gowrnelites clung on to the Westphalian
concept of sovereignty because of their fear obrarontation with Western powers, as well
as seeing sovereignty as a way of guaranteeing ti@d over any future territorial
expansions. In China, the widely-held conceptiorth&f governing elite as a political and
moral entity that was hierarchically superior tbahers, coupled with certain deeply rooted
principles and institutions from the previous ordaeant that the elites were less predisposed
to the idea. However, the elites were able to ritest needs through the formal acceptance
of sovereignty alongside the informal continuanteane more traditional practices, mostly
based in Confucianism. In Korea, it was impossitdieabandon these practices, either
formally or informally, because of their strongksto government legitimacy; this heavily
limited the elites’ scope of action. In the meditenm, this limitation led to absorption into
the Japanese Empire and, conversely, to a gradaoaptance of the Westphalian concept of
sovereignty’®

The spread of the principle of sovereignty to Seltdéist Asia came about later, during the
first half of the twentieth century. The dependerme colonial hierarchies and the
development of state structures by colonial metisps during this period incited the rise of
nationalist feeling® Meanwhile, the experience of their neighbours e north further
encouraged the development of nationalism, as agefbstering a growing regional hostility
towards the West. This brought about a growingebeln sovereignty as a means for
achieving independence through a process that kkeSgruyt has labelled as ‘ironic®. The
irony comes from the fact that it was the refusaltlee part of the European metropolises to
grant their colonies sovereignty that led the tatte rebel, which saw them adopting the
principle of sovereignty within their discoursedrder to demand independence. The concept
of sovereignty thus became universalized, as del EHuropean organizational basis of
Westphalian sovereignty.

Once it had spread throughout East Asia, the eskabént of Westphalian sovereignty as part
of the constitutional structure of the regional@rtbok place during the second half of the
twentieth century. Three factors contributed t ghiocess. Firstly, memories of the Second
World War and the wars of independence lived omiwisocieties of the region. In a context
shaped by instability and ideological rivalry beemeCommunism and capitalism, these
memories led to an attachment to sovereignty aseans of guaranteeing security. The
second factor was the deeply-rooted belief in mafism and anti-colonialism within these

societies, which was occasionally instrumentalizgdeaders of the newly-independent states
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173-97.

8 |bid.

29 Alagappa (n 18).

%0'H Spruyt, ‘The End of Empire and the Extensiorthe Westphalian System: The Normative Basis of the
Modern State Order’ (2000) 2(2) International SésdReview 65-92.



in order to consolidate their authorityThe third factor relates to the impact of the wnat,
ethnic and religious diversity of the majority ch$t Asian states on the political legitimacy of
their governments: right from the start, this podit legitimacy was conditional on
governments’ capacity to maintain national unitpoking to guarantee their permanence in
power, the governments of the region resorteddastiengthening of state structures and, just
as in other regions of the Third World, made thecept of Westphalian sovereignty the
central theme of their discourde.

In the post-Cold War period, the arrival of growiogmmunal and transnational pressures,
driven forward by globalization, has weakened tlegdmonic position of the concept of
sovereignty in East Asia. The communal pressuredirked to the claims of groups which
operate within states. As has been witnessed inabkes of the province of Aceh in Indonesia
and the regions of Tibet and Xinjiang in China,siguestion the capacity and legitimacy of
central governments to exercise their authorityrotree entirety of their territory. The
transnational pressures derive from the emergeh@etors and authorities other than the
state and the rise of regional challenges of astratonal nature, such as terrorism, organized
crime or pollution, with the implications for govenents being the same as in the case of
communal pressuréd However, the continued presence of the previonmptioned factors,
which have strengthened the concept of Westphalimereignty over the last two decades,
has acted as a counterpoint to these presdlrBsis is not to say that the principle of
Westphalian sovereignty has always been respectdioab all the actors within the region
defend it with the same passioh.However, even authors who question its primacept

3L C-1 Moon and CH Chun, ‘Sovereignty: Dominancetaf Westphalian Concept and Implications for Rediona
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%2 M Alagappa (n 18); M AyoobThe Third World Security Predicamefitynne Rienner, Boulder, Colorado
1995), ‘Subaltern Realism: International Relatiofiseory Meets the Third World’ in SG Neuman (ed.),
International Relations Theory and the Third Wor{lacMillan Press, Houndsmills 1998) 31-54; M
Ayoob,‘Inequality and theorizing in internationaklations: the case for subaltern realism’ (20023) 4(
International Studies Review 27-48; H Kraft, ‘Theniple of Non-Intervention: Evolution and Chaltgs for
the Asia-Pacific Region’ in D Dickens and G WilsBoberts (eds)Non-Intervention and State Sovereignty in
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17(4) Theory, Culture and Society 55-75. Goingeg strther, Chung-In Moon and Chaesung Chun hatedno
that in recent years ‘empirical sovereignty’ — madnetorical than real and with varying content depirg on
the circumstances — has prevailed over ‘Westphal@rereignty’ in East Asia. This notwithstandingey
recognize the almost exclusive use of the latteoffitial discourses and accept that on most oocasihe
content of Westphalian sovereignty has predominated other concepts of sovereignty. Moon and Qnu3il)
111-113. For a more detailed investigative studytloa evolution of non-interference in South-EasiaAs
Funston (n 26) 13-15. Finally, discussions on mamfference in the context of ASEAN, which have rbee
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that ‘Westphalian sovereignty...is still deeply enteed’ and it has assured itself a
prominent position in the bases of East Asia’saeai order>®

c) The ‘consensual’ norm of procedural justice

The final component of the constitutional structofethis order is the norm of procedural
justice for the adoption of decisions; this stregbe value of consensus and its main function
consists of specifying ‘the correct procedures thegitimate” or “good” States employ
collectively to formulate basic rules of inter-&atonduct®’ This norm has three main
features. The first and most significant is, asedoabove, a preference for consensus. In
keeping with the Westphalian concept of sovereigtitis is based on the inclusion of all
participating actors on equal terfisthough consensus should not be confused with
unanimity. As far as is possible, the decisionspsetd reflect the positions of all actors
involved, but in general there is a commitmenthose points on which there is majority
agreement and which do not raise significant ogosirom any of the participants. In this
sense, the preference for consensus can be irte@s a mechanism via which all involved
can ‘agree on the existence of disagreements wittisgord’>® The second feature of this
norm is conflict avoidance, which is expressed asasked predilection for discretion and a
pragmatic and flexible approach to negotiationse Thajority of discussions are held in
private, far from the media spotlight and publiégnogn, and generally the only matters dealt
with are those on which it is assumed that theteb& a minimum level of agreement, with
more controversial issues thus avoid®dtinally, the third feature of the norm is the
informality of the cooperative framework, which hights the importance of personal
relationships within debates and which allows foorenflexibility in the organization of
meetings, the structuring of the agenda and thatioreof an atmosphere which allows all to

% Moon and Chun (n 31) 129.

3" Reus-Smit (n 5) 567.

% A Acharya, ‘Culture, Secutiry, Multilateralism: h“ASEAN Way” and Regional Order’ (1998) 19
Contemporary Security Policy 55, 62-3; W Christapte the Stream of History: Shaping Foreign Policy &
New Era (Stanford University Press, Stanford 1998) 28. tB& general features of this norm also see H
Soestastro (ed.ASEAN in a Changed Regional and International RaitEconomy(Centre for Strategic and
International Studies, Yakarta 1995); Acharya (nd5)Capie and P Evans, ‘The “ASEAN Way” in S Sidde
and S Kumar (eds),he 2nd ASEAN Readg@nstitute of Southeast Asian Studies, Singap@@3) 45-51.

39S Nordin, ‘ASEAN Towards 2020: Strategic Goals @nritical Pathways’, presented at the ‘Second ASEAN
Congress’, 20-3 July 1997, 9. An illustrative exdenpf consensus that is not necessarily unaninmtheei ‘five-
minus-one formula’ set out by the Prime MinisterSafigapore, Lee Kuan Yew, at the beginning of t8é0k in
relation to ASEAN policy on tariff reductions andint venturesin accordance with this formula, ‘when four
agree and one does not, this can still be conslderesensus and the five-minus-one scheme canibéref
participating four without damaging the remainimgebd Cited in R Irvine, ‘The Formative Years of ASH:
1967-1975’ in A Broinowski (ed.}Jnderstanding ASEARMacMillan, London 1982) 8-36.

9 This second feature has been criticized by auttiaisconsider that rather than resolving conflittiss norm

is limited to avoiding them. M LeifeASEAN and the Security of South-East ARautledge, London 1989);
Narine (n 18); D Martin Jones and MLR Smith, ‘MagiRrocess, Not Progress: ASEAN and the Evolving Eas
Asian Regional Order’ (2007) 32 International Ségut48-84; Y Nishikawa, ‘The “ASEAN Way” and Asian
regional security’ (2007) 35 Politics & Policy 43:5A Jetschke and J Rlland, ‘Decoupling rhetorid an
practice: the cultural limits of ASEAN cooperatiof2009) 22 The Pacific Review 179-203. In this extpt
should be noted, however, that the pragmatic apgprazontained within the norm has been useful in
guaranteeing regional stability and that, furthemmdt does not imply permanently avoiding conflictather it
means postponing them until the appropriate camtitiarise in order for them to be included withie t
negotiation agenda. Acharya (n 38) 61.



express opinion&: Together, these three features define a normafapiural justice which,
unlike that which prevails in the wider internatamrder of today, does not place a premium
on legalistic and confrontational aspettsurthermore, together with the developmental
hegemonic belief on the moral objective of the estahd the Westphalian concept of
sovereignty, this norm defines a coherent and ¢obe®rmative systerft

This ‘consensual’ norm of procedural justice witliire regional order has spread to both
bilateral and multilateral relations among the wasi states of East Asia, though it is within
the framework of the latter which it has become enestablished. In addition, it is not only
limited to official initiatives, as it has spread tinofficial debate and negotiation forums.
There are three main reasons for this widespreaggiion of the norm. Firstly, as Nikolas
Busse has observed, the construction of the pdshied states in the region was left in the
hands of a small group of government elites wha clientelist practices, promoted a political
culture characterized by privacy and informalitgpecially in South-East Asf4.Secondly,
the historically high levels of mistrust among ttwntries within the region led to the putting
into place of a procedural norm that was able woarage a minimum level of cooperation
without requiring high levels of formality or brimg state sovereignty into question. Thirdly,
the use of this norm by ASEAN during the Cold Wad ats positive effect on regional
stability served to highlight the advantages ofsthype of practice, thus promoting its
adoption by neighbouring countries in North-EastaA3 Additionally, in countries such as
Indonesia, Malaysia, the People’s Republic of Crana both Koreas, these three factors
were facilitated by a deeply-rooted tradition ofrgmnal, informal and non-contractual
political relations, shared by both Javanese amfu@an culture§®

From the perspective of the strengthening of Eas&’a regional order, on the other hand,
this ‘consensual’ norm of procedural justice hagehconstituent functions which influence
the content and workings of its main institutiof&stly, this norm defines the cognitive
horizons of the actors responsible for the desfghese institutions. Secondly, it constitutes a
metanorm which structures the communication prosesisin which the production and
reproduction of these institutions takes placealynonce it has become interiorised by the
majority of states within the region, this ‘conseals norm limits the actions of those actors
which do not feel deeply cognitively or morally emtted to the institutiori€.

1 Acharya (n 38) 58-9; Capie and Evans (n 38).

42 Acharya (n 6) 329; Reus-Smit (n 5) 576-85.

*3Reus-Smit (n 5) 568.

4N Busse, ‘Constructivism and Southeast Asian 38t (t999) 12 The Pacific Review 39, 47.

4> B Job, ‘ASEAN Stalled: Dilemmas and Tensions d@enflicting Norms’, presented at the annual meetihg
the American Political Science Association, 2-5t8ayber 1999.

“ LW Pye, Asian Power and Politics: The Cultural Dimension Afithority (Harvard University Press,
Cambridge, Massachusetts 1985) esp. Ch. 2. Acl{ary8) 62.

" Reus-Smit (n 5) 569.
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[ll. INTERNATIONAL LAW AS A FUNDAMENTAL INSTITUTION OF THE
REGIONAL ORDER

At the beginning of this chapter institutions welefined as sets of norms which guide the
behaviour of actors, limit the range of actions ebhithey can carry out and introduce
certainty into their relations. Far from being wmifi and permanent, these sets of norms vary
in different geographical spaces and evolve oveeieither due to external factors such as
changes in international power structures or assaltr of the emergence of new challenges.
What is more, in each specific order, these setaooins maintain a certain hierarchical
relationship, meaning that some may be more pregmmiiand more highly developed than
others, which can lead to certain tensih@ver the last sixty years, East Asia’s regional
order has adopted various institutions, such as#t@nce of power, coordinated control of
the great powers and even Wahut only international law has become fully coigated.
The idea of international law as an internatiomatitution is not new. Several authors from
the English Schoahnd from within neoliberal institutionalism havecognized international
law as a key institution within the contemporartemational orde?’ with some even going
as far as to claim that it represetits key institution of this order. Friedrich Kratochwior
example, has indicated that the existence of legatnational order defines the interplays
within international relations, whilst James Maydlas argued that international law
constitutes the cornerstone on which internaticoaiety rest8” In more resounding terms,
Terry Nardin states that ‘international society@ merely regulated by international law but
constituted by it5? In the contemporary international order, the togtin of international
law has been expressed through various internattogeties, agreements and commitments
with varying levels of legalisation, that is to sayth differing levels of obligation, precision
and delegatior®

Since the beginning of the 1950s, international Vathin the East Asian regional order has
taken the form of ‘soft’ law, referring to legal guisions with low legalisation. This

48 M Wight, Power Politics(Penguin, London 1979) 111, 143-4; A Hurrell, ‘Ner and Ethics in International
Relations’ in W Carlsnaes, T Risee and BA Simmoeds), Handbook of International RelationéSage
Publications, London 2002) 146-7; B Buz&mnom International to World Society? English Sch@bkory and
the Social Structure of Globalisatig@ambridge University Press, Cambridge 2004) 194-5

9°0n the secondary nature of war or the use of facan institution of the regional order see, fcareple,
Alagappa (n 35) 35-7. On the secondary nature laioa of power see A Goldstein, ‘Balance-of-Powalities:
Consequences for Asian Security Order’ in M Alagagpd.), Security Order: Instrumental and Normative
Features(Stanford University Press, Stanford 2003), 179-20

0 Bull (n 4); Buzan, (n 48); Keohane (n 9); Reus-Smi5); Wight (n 48).

L F Kratochwil, Rules, Norms and Decisions: On the Conditions cdcfcal and Legal Reasoning in
International Relations and Domestic AffafGUP, Cambridge 1989) 251; J MayalNorld Politics: Progress
and its Limits(Polity Press, Cambridge 2000) 94.

2 T Nardin, ‘Legal Positivism as a Theory of Inteioaal Society’ in DR Mapel and T Nardin (eds),
International Society: Diverse Ethical PerspectiyBsinceton University Press, Princeton 1998) 17, 2

3 KW Abbott and others, ‘The Concept of Legalizati¢2000) 54 Int'| Org. 401-19. These authors define
legalisation as a particular set of characteristi institutions may or may not possess in teahshree
dimensions: obligation, which refers to the ext@ntvhich actors are legally bound by a norm, commaitt or
set of norms or commitments; precision, which akido the clarity with which norms define required,
authorised or prohibited forms of conduct; and gel®n, which refers to the cession of authorita tihird party
in order to implement, interpret and apply the adrapon norms, resolve disputes and, on occasiteisorate
new norms.
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international law is characterized by three elem&"the first of these is that there is a strong
tendency towards non-binding legal instruments, ih&o say, with low levels of obligation.

In East Asia the majority of bilateral or multileséagreements which have been reached over
the last half-century have adopted the form of a@@ations of principles, political
commitments or guidelines. Leaving aside notabteptiions such as the Treaty of Amity and
Cooperation in South-East Asia or the Treaty on Soeth-East Asia Nuclear Free Zone,
there are few regional treaties or conventions bfraing nature. The second element is a
notable degree of imprecision. The normative imstrnts developed in the region have a
larger degree of variance in this respect, butntlagority are characterized by high levels of
vagueness, with required and prohibited forms ofdoat remaining poorly defined. This
results in states having considerable freedom w Hwey choose to interpret appropriate
forms of behaviour. An example of this is the Deafimn on the Conduct of Parties in the
South China Sea, which includes the commitment fen gart of signatory countries to
‘exploring ways for building trust and confidencédut which barely alludes to the
instruments, timeframes or actors which shouldigipete in this exploratio”> Another
illustrative example is the agreement of 1992 wHicbught about the creation of AFTA,
which John Ravenhill ironically dubbe&igree First, Talk Aftedue to its brevity of merely
fifteen pages and the lack of specific regulationghe products and sectors to be affected by
it, the tariff reductions to be included and thedles to be mef The third element refers

to the reduced possibilities for delegating legatharity to supranational entities or third
parties in order for these to implement, inter@et apply the agreements reached, and to
develop new norms or resolve disputes. With resped¢he adoption, implementation and
interpretation of decisions, the experience of ASEAthe most highly-developed regional
integration initiative — is very revealing. All AR decisions are still adopted at
intergovernmental meetings or summits, these ae tmplemented at a national level and
there is no supranational body with the power szulss or amend these decisions. As regards
dispute resolution, hardly any of the normativetrunments developed in East Asia have
considered adjudication mechanisms. Within the éaork of bilateral agreements, the few
exceptions to this rule are limited to the occaslomemorandum on issues of little
importance to the involved parties, two of whichtgalarly stand out. The first of these
occurred in 1997, when Malaysia and Indonesia signenemorandum of understanding to
take their dispute over the sovereignty of the &ipiand Ligatan islands to the International
Court of Justice (ICJ), which found in favour of Mlgsia on 17 December 2082The
second case took place in 2003 when, after sewerals of negotiations, Malaysia and
Singapore signed a memorandum to refer their despuér the sovereignty of various islets
in the Malacca Straits to the ICJ; in this casejthiges granted Pedra Branca to Singapore,
Middle Rocks to Malaysia and South Ledge to whi@nestate in whose territorial waters it
lies>® In the framework of multilateral agreements, exiceys are even harder to find and are

** On the general features of international law whichoft or of low legalisation, see KW Abbott amithers (n
53), and KW Abbott and D Snidal, ‘Hard and Soft Lawinternational Governance’ (2000) 54 Int'l Od1-
56. On the link between international law in Eastah regional order and this type of internatidaal, see M
Kahler, ‘Legalization as Strategy: The Asia-Pac@iase’ (2000) 54 Int'l Org. 549-71.

% ASEAN, Declaration on the Conduct of Parties in the Soufthina Sea(4 November 2002)
<http://www.aseansec.org/13163.htraccessed 12 August 2009.

* J Ravenhill, ‘Economic Cooperation in Southeasa/Ad995) 35 Asian Survey 850-66.

" Case Concerning Sovereignty of Pulau Ligitan anda®uSipadan (Indonesia v MalaysigReport of
Judgments, Advisory Opinions and Orders) [2002]Rep 139.

%8 Case Concerning Sovereignty of Pedra Branca/Pulaiu Buteh, Middle Rocks and South Ledge (Malaysia v
Singapore)Report of Judgments, Advisory Opinions and Ordg@08] ICJ Rep 168.
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limited to cases such as the aforementioned Tra&fa®mity and Cooperation in South-East
Asia, which leaves it up to the states directlyoiwed in a dispute to decide whether or not to
resort to adjudication mechanisiigsigure 1 illustrates the relationship betweenriméional
law and the constitutional base of East Asia’sargi order.

Figure I. International law and the constitutionahdse of East Asia’s regional order

“Soft” international law

Organisational principle
of Westphalian-style
sovereignty

“Consensual” norm of
procedural justice

‘Developmental” Hegemonic
belief as regards the moral
aim of the State

Source: Own elaboration based on Reus-Smit, Chgibp1997.

The penetration and establishment of internatidenal as a fundamental institution of East
Asia’s regional order is not surprising in light thle wider experience of international order.
International law has been an established parh@fBuropean order since the beginning of
the nineteenth century, and it was spread to tlsé @€ the world via colonialism, the
subsequent decolonization process and then thrthagltonstruction of the current global
order led by the United States; it has thus becongeof the first truly universal institutions
of contemporary international sociéfyin order to explain the fact that within the regid
order of East Asia international law is ‘soft’, of low legalisation, we need to focus on the
concept of localization formulated by Amitav Achary} The process of localizatiadoes not

¥ In accordance with Article 16 of the treaty ‘Theoyisions contained within this chapter (referritm
adjudication to the High Council, as establishedhapter IV of the treaty) will not be applicabbecept in the
case that the parties to a dispute agree to thelication’, Treaty of Amity and Cooperation in Southeast Asia,
Indonesia, 14 February 19%http://www.aseansec.org/1217.#raccessed 10 December 2009.

% Kratochwil (n 51); Mayall (n 51); Nardin (n 52).

1 A Acharya, ‘How Ideas Spread: Whose Norms MatioPm Localization and Institutional Change in Asian
Regionalism’ (2004) 58 Int'l Org. 239-75.
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only refer to the diffusion, reinterpretation ornéextualization of an institution or norm in
order for it to be applied in a different geogragaispace; it also includes the norm’s
‘reconstitution to make an outside norm congruelti wa pre-existing local normative
order’ 2 This pre-existing local normative order is ideetif with the constitutional base or
structure of the regional order and, as has beewviqusly noted, in the case of East Asia it
consists of a developmental hegemonic belief raggrthe moral objective of the state, the

Westphalian principle of sovereignty and the ‘corssgl’ norm of procedural justice.

Adopting a ‘soft’ form of international law contrkes to its congruence in the regional
sphere in at least four complementary ways. Firéthy legalization reduces the contractual,
economic and staffing costs involved in negotiatamgl supervising legal agreements. States
are thus free to commit more resources to promogognomic development and social
welfare. Secondly, the low level of legalizatiomiis the ‘sovereignty costs’ entailed in any
legal agreement between states and, as a resolplatates the Westphalian concept of
sovereignty and reinforces the preference for mhdity, consensus and conflict aversion in
decision-making processes. There are three maiersignty costs for states: the potential
benefits they could obtain if they chose not topmrate and instead acted as free riders; the
loss of freedom to exercise their authority in @ertareas as a result of the commitments they
have taken on; and, where there is delegationthore party or supranational authority, the
possible loss of sovereignty arising from presantuture decisions that this authority may
take®® Thirdly, a low level of legalization reduces the@nogenising pressures which
generally weigh on participants in highly legalizadreements. These pressures tend to
highlight a marked level of heterogeneity withirethegion and — in a context shaped by
historic mistrust, power asymmetries and instab#itthey reinforce the need for consensual
processes in decision-making. Finally, the low leseobligation, the imprecision and the
non-delegation of the commitments taken on all workeinforce the primacy of the state in
regional relations, with the state maintaining fitsedom to interpret commitments it has
signed up to and also acting as the guarantorttest will be complied witt¥* From the
perspective of private national companies, ‘softiternational law increases their
opportunities for influencing state actions and foaximizing their interests via the
exploitation of the imprecisions within commitmerasd the greater room for states to act
according to their own discretion within the framevof the commitments they take &h.

It is important that ‘soft’ international law in EaAsia is not understood as a transitional
institution on a trajectory towards ‘hard’ interioaial law, and nor should it be perceived as a
reflection of the incapacity of the actors involved constructing the regional order to

°2 |bid 244.

% The preoccupation with sovereignty costs would agplain why the states of the region have shown
themselves to be resistant to the legalisatioreofisty agreements, which generally entail highmstg of this
type; however, they are somewhat more favouraldpatied to the legalisation of economic agreemaitish
traditionally have fewer repercussions on Stateesggnty. Abbott and Snidal (n 54) 440-1; Kahleb@) 567-

71.

% Abbott and Snidal (n 54), 434-4.

®® |bid 450-2.
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establish binding and precise agreements with détey mechanism®. In fact, this
international law with a low level of legalizatios the result of a conscious choice and, in
terms of the interests of actors and the consiitadi structure of the regional order, it
provides ‘superior institutional solution¥’ Two recent trends in the region provide evidence
of this. The first is the acceptance by East AStates of a higher degree of legalization of
international law within the framework of intermatal organisations such as the World Trade
Organisation (WTO), which highlights their capacityrelinquish low levels of obligation,
imprecision and non-delegation where their interestthe prevailing circumstances favour
this outcome. The second trend refers to the dpusdot of different degrees of legalization
in regional agreements, these being progressivgheh within ASEAN and persistently low
or non-existent in other cooperative frameworkshsas the ASEAN Regional Forum and the
APEC Forunt® These two trends, together with the experiendefast two decades, show
that the rise of East Asia should not necessardyifterpreted as a threat to current
international law. Without doubt, the new positminthe region in the sphere of twenty-first-
century international relations will influence tfem and content of this law, which may
‘soften up’, but there are no indications that il we marginalized or displaced as one of the
fundamental institutions of the present internalarder.

% For further reading on the concept of internatidaa with a low level of legalization as a step e path
towards ‘harder’ international law and as a thteathe unity of this institution, see P Weil, ‘Tosla Relative
Normativity in International Law?’ (1983) 77 AJIL13-42.

67 Abbott and Snidal (n 54). In a similar vein, Riothaliggott and Shaun Narine have pointed out thatstates
of East Asia conceive the presence of institutionsrder as a means via which to increase theiergagnty and
not as a threat to it nor as an objective in itsBIfHiggott, ‘De facto and de jure regionalism: ttheuble
discourse of regionalism in the Asia-Pacific’ (1997 Global Society 165-83; Narine (n 18) 425-6.

% Kahler (n 54) 555-9.

15



